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Human Rights Protection and Counter Terrorism Measures

under United Nation Conventions and Resolutions

Harniati

要 旨

2()01年 9月 11日の米国同時 多発 テ ロは､国際テロリズムに対する国際的対応 を変 化 さ

せる契機となったC,テロリズムの概念 は古くから存在しており､各国の国内にお い て 対策

がなされてきた部分が存在する｡しかし､グロー-バ′レ化に伴いテロリズムは国境を越えた

動きとして見られるようになってきているOまた､非国家主体によるテロ活動が議論の中

心となっているが､歴史的には国家テロリズムが存在していたことも想起される､｡

本稿では､2α11年以前及びそれ以降の国際的なテロリズムに対する動きを､安全保障理

事会や総会によって採択された決議及び条約を手がかりに検討する〕同時に､テロ対策の

実施に際 しては､人権の観点からの考慮が求められているので､この観点からの序論的考

察を併せて可能な限り行い､今後の研究の-一助とするものである.〕

Keyryyords:Hum an Rights,Terrorism,UN ConventionandResolutiononHumanRightsand

CounterT上rrorism Measures.
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I. Introduction.

ThetcTlllSこゝHullaJIRights~'andTerrorismT､aretwooppositett;m sthat＼､'ereinthespotlight,in

particularaRerSeptemt灯 11,2001.llleformerreferstotherightsorhum an ttingstolil･e山Ihdignity.

Conversell･･,dlelatterrepresentsanattackagainsthumanvalues.Thesetennsseemcontradictorybut∬eonen

iトし､巨… lL' ､:.h･:.二!-し.＼､､･､､-､in.(.7.ミt･HI･J･![こL､…し･l一一一＼ii州 し･ト.ト L軸 ､t･:･再 ､!li/!..ドll-.tニ;､･･:L､1､､JL:画t.･1,.し

UNandStates'counter-tetTOris1-1mtXIStuCSShallt℃consistentwithhumanrightsobligatiollS.

Terrorism intheintenlatiomllsphereisarecentphcnolllenOn,especiallyaflcTi)/11.'Illeincidentin

2001hasmadeintCmationalterrorism atcrriryingaction, Lu一 a:S叩Imetric and concretethreattothe

intemationalcommullity.I-Towcvcr,rafbefore9/I1,tt:lTOrismhaskenltlmilii汀tO山cprocessorhuman

civiliZation孟nonewayandanother.2

AecofdingtoHansMorgen触 tl,thedesire触 PowerisF㈲tedinnatぼeOFman3･馳es加gglefor

powerarisest℃causepeoplewalltthngsandnotnecessarilybecauseortheevilintheirdesires･Ultimately,

connictand＼l甘arerootedinhumannature.Also,fromlledleyBull､spointorv ie≠ r,representedinhist氾Ok

"theAn archicalSociety∴theelementofwarandpoweramongstatesin山eintemationalsystemmerged

becauseorasenseof-commoninterestinelementarygoalsorsociallife,aswell astheelementor

'･J:l'.L､:!こIl二･粘t:､りミニ山:爪 :･lt.Lj‥･に=!､Ii.川tlllこき･さバいト<liltlLi!＼-＼lL:..1､...LL.tl:lt_7トこt･t.Llト

Takingthesevereconsequencesof山eterrorismactiononSeptemberll,2001as､1hedarkest

episode'､inhuman history,theUnitd Nation(UN)cometorecognizetllatte汀Ohsmdestro).sthehuman

rights0rthepeopletotだrreeinlire,andfreefromfear,sinceHumanRightsprcsupposcarecognitionortlle

dignityandvaluesofhumantt,ings.rhlmanRightsbecamealcgitimatcintenlationalconcenliltlerWorld

adoptedtheI.JI山crsalDeclarationo暮､Ⅰ7umanRightsin1948.¶lCresulting1948UniversalDeclarationor

HumanRights ,together､､仙 t".oUN Col,enants(1966htemationalCovenantonEconomic,Socialand
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LlulturalRlghts(lCESCR ),and19661ntemationalCovetlantOnCivilandPoliliculRightsHCCPR),打亡,aSil

"･'holecalledthe‥lntenlationalBillofRights■､.

h theregionals)!steml'orther)rotectionol､HumanRights,WccanrlndtheEt汀OpeanConventionof

Hum anRigh ts(1950),thehter-Am ericanConventiononl･lumanRights(I 9 6 9 ),andtheAfricanConvention

onlium an andPeoplc'sRig h ts(1981)･nestConventionsprovidetheiro"llmOnitoring bodies:the

EuropeanCourtorHumanRights,thehter-AmericanCourtort･Iuman Rlghtsas､､'ellasInter-American

ConunissiononHumanRights(bothareOASorgans),andtheArhcanConmlissiononrlumanandPeople

Rights･

Tbemainobjectiveorthepresentarticleistoexaminethelium an Rjghtsprotectiontoward

terrorism,especiallysinceSeptemberII,2001,amajorttuThngpoint■st0､､･'ardthetreatmentofterrorism.

Obviously,therearesomecounterteTTOrismmeasuresbefore2001,buttheystillneedsomeimprovementsin

ensuringliumanRightsWhileiightingagainstterrorism.

ThepresentarticlewilldealwithsixpointsIPartsIIdealswiththehistorT.anddel-ulitionof

terrorism,andcompareconceptssuchaslteedom rlghtcrandteTTOrism.ItalsotouchesanotheraspectOf

teTTOhsm,theroleofstateint訂rOrism.m spartisthemostimportantonesinceWell･111understandthe

deI-mitionofterrorisminitscurrentmeaning anddyLTlamismbyacknowledgingthehistoricalbackgroundof

te汀Orism.

PartlllexaminesUNConl,entionsand/OrResolutionsonCounterTerrorism.Thspart山11tryto

exploreUNanti-terrorismmeasuresovertheyears.lllePresentaJliclel､illattempttoanalyzehowtheUN

Conventions/Resoltlbonsguidelinesandmeasuresmaydirectoverthecase,I-1ndingthet℃slways.

Next,PartIV addressestheissuesonterrorism kroreandaRer2001inconnection山 th

globalization.ARer山eattacksofSeptemt℃rII,2001,thecounter-terrorismmeasurestendtoberecourseto

militaryaction,andtheviolatingoffundamentalrights.TTteyinvolve山erightsofthose､､加)aresuspectedof

terrorism action(hghttofairtrial,property,remedy,prohibitionoftorture,inhum ane,anddegrading

treatment),aswellastherightsorvictim(righttohealth,propert)･P,freedomofmovement).Thispadalso

illustrates山econnectionbetweenglobalizationandterrorism,

PartVdealswiththenewparadigm concemingterrorismltheinterplaybetweenhtemational

し'三二.:1iL1ijN.I.11L･l:～!1･;､し･･H:.王!".I:川王l:I.こI,I!･ltLl､;lltdt=tL･川;ilJ･叩･.1日hAmii-..-:ミ中..:Lこ.､ハ､ H-.:.i.,;11て.･iトーい:..O､＼､il

uniquech肌lCtehsticot､terrorism,whencompared≠･仙 theapplicationoI､threekindsorhternational

branches･Thecomplexityorterrorism liesinitsnature.Itshouldbeboneinmindthattherearemany
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-!卜lL】し･:I:1L.:､い-'､It:､-:rt･Li､3:ii.二王･･l:.I:-:･､･川1,､･.｡.1…LLL･､ -∴dl-:･し･:申 ､･.rふ･/三･･Lい.､･‥ ､‥ - :i

･.一二I.三二＼ こ!､し､;～:‥､･;i :こ-ll:LLいL･hti･Jしい: 川ヽl･･･.､･:;､ 盲:し､呈::.･:･!･･ ､!､･ト~･･.†･･-､･･､:=卜､､､

ト;∴こ‥､･･11し･7l,㌔:,･-:i:-∴し･･こ.､…:L:＼∴=:こ!.卜一･､itiiトt.くitilH-…IM L＼卜､､､･†:;i_こl:･･-･しこ::･!､こ･:-い ･:I;･い.:ti;.｡:しゝトpLILutl.:二

I--hlmanRights.

fl. ttislor.V;lndI)ぐfinili一m:TLA"･｡rism一!･lltttlllmllI:ig1-tiAr.那-(I～,1tぐ!'1()llStIItぐ

Terrorist.

三.I.rti仙lI~.1･いrTLlmH･i.'m

hordertounderstandulehistoricalbackgroundorte汀Orismmovement,wesllalllookbackon

howhistoricalrecordstreateditinthepast.Mostly,todayconnictsareSeekingtomaintaintheStaltLSqtLOand

･i≡l･､し ･!∴- I.･:･･∴-I:L!.:L一一二は･- ･､･.I-.Lく EH1hLT･ih｡い:ilLH二･小 Jtt-lTJl)(.I.･L､･11L.･･こ･L･- ∴:lllこ;さ･:L

FrenchRevolution.ltwastheいreignol､terror"institutedin1793,whichfollowedthepopulこ汀OVerthrowol､

:I::､･ :･:1.､1/. :'卜､ど:､･:...三‥こ:･二 一･.;∴､･vi､∴ Zミ､＼‥工.､･い..I.,;‥.:.し､‥;I. ､L..∴･､.､ し､.､､.･‥卜.､＼､Lもiliい＼

t叩lrmicalregimes.WhenWoodrowWilsonI)rOnOunCedtllCendot､AgeorE111PiresandI-hedawno川IatOr

Nations,somesaidI.hathcuseditこIgainstl一isCnCIlliesinWarWorldItodismclllbertlleAustTO-Iiungarianand

=lt.･i:.-･Hlt:il､･h､.-

Nevertheless,weshould disting山sh t℃tweenthehstorica】meaning or､iterTOrism '' and

L̀revolution､'.hthepast,revolutionsaretreatedasajustllCtionagainsttITamI･Oroppression,evenWhen

violenceinvolved.ArmedresistanceagainstNaziGm an)rdurhgWorldWarllorthetargeteduseof

violenceinthesけtlggleornationalliberationmovementsagaiIはtOPpreSSivecolonialrulearetwoinSbnces

I.･1･.:LL､丁;i_I.'ミいいト:一･二‥･ミ＼工＼こ∴∴川 .:/i-i;小､八･.卜.TA<'･:再 ,ti::･;･J､一･∴i.･:n/･:∴∴

¶1euseOrtherightofresistanceisthecu汀mtOngoingdiscussiononUNreronn . A ccordingto

汁∴ミJ卜､･1 上FI.tニト:､,Llll･:-､･:L､･:.li二i:∴:.I-･ご二･!･:し･･i川､･L.～-:･卜･ニ-∴､･imL.･･･ ､と-･-~･l･･iH1.1日-∴:!.t,:'iいhli

all.FollowuptotileOutcomeOfuleMillenniumSullunit'',therightofresistanceこ､shouldh三understoodinits

､!こi､一･!… t:.i,...･::･二!､!L･:I_;. こ･- '豆-･こいti./!ミhL=三､:圭iLl卜i､1:ト… 1∴ こiこ＼呈.i､ミニ二了 ::附､IltL･p:.t､:･ト ､;/:i､_,.t..日:

resistaIICeisanotionlhこItprovidesmoral,politicalorjudiciallegitim(lCIlragaiIIStall0PPrCS S i v c regime.ll

㌔.iい:!i､ii､､､こい､､､LJ.卜.い.!･:しこllハモ:lいt1.-hL.=1.il:川l!トト/､!t:LI):.l.I､･:一･＼Lt:;し､;い･lt::.､!J

ln lightofahistorlCalperSpeCtivc,wccansaythereisaconceptualditrerencehetⅥ′eenterrorism
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andrevolution(therightresistaIICe)asdescritt･dearlier.Atthesametime,wcshouldbeawareoradangeron

偽euseoftheterm'1eTrOTismH.AS随もem野 uSefoTeetoinvadeothereotin虹iesortooppress払eiTP藍OPle

ullder山eI一anleOr‥colmteトte汀OrisImnleaSureS､､.

コ.2.Dcrmitif川rJfーItl･nlriMll.rlで亡11糾llIJi王ミhlげ.illlLJStittLt-∩nnStiltビ~lt･t'nH･iべ1.

Asmentionedin払ee5aKlierp嫉 te汀Orismisacmi eaga通stbasichumamぬgh晩aswel摘sagainst

internationalpeaceandsecurity.Now,山eTeisnoagreeddefirhtionofいte汀0rism､､indleintemationalsphere.

ntederll山iontendstorelyheavilyonwhodel-1neSitandfor､､hatpurpose(forpoliticalorothersocial

purpose).neConventionoftheOrganizationortheIslamicConrerenccforcombatingIntemational

Te汀Odsm(醜壷cle2)盈蝕 msthatpeoplemustnoもmisrepresenttemrisrn弧d髄 fig如ぬTSelfdeieFmima也onli.

Yet,toidentifydeeperdelirdtionofterTOrisnl,Weexploretheword"te汀0rism''itself(itcomesfrom

ai,atinword'1err打e'■,Whichmtnns"tollhghten†､)L mewo一d,thoughFrenchintherourteendlCentury.I,

､､̀asrlrStusedinEnglishin1528.TeTTOrismgaineditspoliticalcoTlnOtationsfromitsusedu-ingtheFrench

Revolution.TeTTOrismwasinitiallyassociated≠仙 stBteactorsrOllo､､ingitsapplicationintheFrenchand

Russiananarchiesofthel島民Osand1890㌔ ･Theme弧 mgOft那Orismshi鮎donceagainin鮎 tweni立地

century NaziandFascistregimes,inthe1930S,re-establishedtheconnectiont℃tweenstate-sponsored

violenceandterrorism .13

StateteTTOrismischaracterizedasthekidnappingandassassinationthepoliticalopponentsorthe

goverTmlent,imprisonmentW仙outtrial,torture,massacreOrracialorreligiousminoritiesoroltcertainsocial

LLドヾt･ヾ∴:1日:-LIL,rL:lliJl.-iLln/i:"日日＼･州什Hlr､Itt州 Li･L-1-llL<∴】Ild酢t:i.ruニト､盲lLJL:-1L･l}､･､亡::LIL" ;こ!一一1 1i､JiT'･rトトLL

actswereconductedbyStateorganssuchasthepolice,thesecretseTVice,andthe… y.

TbeissueorterrorismreacheddietW山ngreactionorintemationalinslitulion(tileUN Securiq･

C川n･.i.i.I:･l亡し､(一m!:1jS≠､:こく･:1日:1日::zlミ恒 lll.i.こlTl.し亨tqi:卜CM:11111hHい1･,ド･-､Il.I1L､･:･こ川!:.I:HLILl･､//:t!二一､･三 一ーLは

efforttoderlneterrorismdidnothillysucceed.Somehavearguedthatterrorismisasubjectiveterm ."One

i).IM主トfL･TTIJ=ヾミJ･i二･r.｡f/:tLT;ll.i言こ~､r:I:.JdLt･i】こ:早ミし･: .卜l車ht!Lltl･:し.Ll.Jt"し:こ11.､()lhf:LL;ILhi萱;i!11･i=r!-･.･･,･言喝･∴ ;

semallticchallengetoachieving山isgoal.hthemmnhme,itisanelementinasb-ategy,notanendin

itselllT.Mostcasesshoweditasamatterorfact.

hthereport,HAmoresecure､､･orld:ourshardresponsibility∴issuedbytheUNHigh levelPanel

onll廿eatS,ChallengesandChanges,suggestsanelaborationoracomprehensivetextonteTTOrisminWhich
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defini由onofterrorismshould挽basedon血eFoまlowmgelemenもsig:

(a)Recognition.inpreamble,thatStatesuseorForceagainstcivilianisregulatedbytheGcllCVa

Conventionandotherins触ments,and,ifofsu批 ientscale,constitutesawarCTimeby洩epersons

concernedoracomeagainsthu m a llit),･こ

(b)Restatementthatactsunder12precedingantitcITOhsmconventionsarcterrorism,andadeclaration

contliclisprohibitedbI.theGenel'aConventionsandProtocols.,

(C)Referenceto山ede1-ulitionscontainedinthe1999htemationalConventionlbrtheSuppressionor

theFinanc血goITerrorismandSecurityCouncilResolution1566(20OJ)･

h conclusion,duetolackorconsensus andnoagreeablederlnitionor‥terTOrism~､inthe

international sphere,diePresentarticlewouldrefertotheterrorism derlnitionconstructedbythe I..JN

ConventionsandResolutionsondntiterrohsmmeasures.

III.The United Nation Conventions and Resotutions on Counter Terrorism

llぐilSIJrtISiuItlll一1m;lnLliRhlsPrott･rti(Hl.～.

3.i.pl､hぐ l;nitLtLl iヽlt主on f:tllll.川IiEHIS ct.Rl･川FLJlitlnS(lf川rLHlinF (I(IlHtL,I-TL･J･rltriMll

Measures.

As mcntionedabove,teTTOrismseverel),umdenllinesbsichumanrights,intclllationalpeace and

securityrilletCrrOrislatlilCkonScptcmberI1,2001wasanewconlerSIoneintileI-lghtag ainstillten lational

･､th.j･､･!･;一･･1tlL:･し .∴二-i."､:一･.三､日】:.L川=-ミい､心血.lil;1.1､､.ま1.-Jt.‥､t:和､.ニト-い･:一一:∴･--

El,enbefore2001attacks,UN SecurityCouncilalreadIrassociatedterrorism ＼＼･.ithtI甘eatStO

i-I:;･1.rpl.:/..･､､71.1､ilLlllLLL.ilこLi･1.し･】j!;1ヽ (.･=71･.きし-1i:tm ibL､I.1I/i1..1∴･:･∴ し.･三:ト ∴i言･こ軌 .;日.:i､トlLLLtrトILtI;J<l/～

sanG也ons21汲gah威Libya22終esoはion?鵬 and畠泉3,肥 払eap匹ndixbe嘗ow),again東Sudan 将 esoま摘ion

1591,seetheappendixblow),NldthellagainsttheTalitnnregimeandAIQaeda(Resolution1267,Lq:ethe

appenぬ bdow).Overall払eGeneTaiAssem晒 haS盈dopted叩 tO45resolutions23(seetheappendixbe励 ).

However,whetherstatescan useforceagainstteTTOristt渦Sedin anothercountryismuch

Li1､l･L一中小i･l ･J････-LtTLtZLt､こ1-I:L1.､い､トiい小 .1､J･∴L･-1＼｡皇lここl;LT-.I.･uいtI-rt･u1- -1し･一日→i､ここl:こt<"Lt:./ .三1･:ll＼
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Charterlaysdo"¶aguideonthesedebales･A山cle2(4)ortheUNCharteTObligesmemtt,rstateslorefrain

imtheirinternationalrelationsfTOm 払e血 eatoTuseOMoreeagainsttheterritohalkはegrityorp浦也cal

independenceoranystates,orinanl･othermamerinconsistent≠仙 thePt汀pOSeOftheUnitedNationsT､.

harticle42and51,theChanerrecognizestwoexceptionstothisprohibition:forcibleenforcement

measuresl､ithintheframeworkoftheorganization'sC01lectivesecurlqpSI･Stem,andtherightsorsel一defense

againstam edattacks･

TlleSecurityCouncilResolution1368(2001)acknowledgedthattheactorSeptemberJ1,2OOlas

an"amedattack'■,constituted asathreattOintemationalpeaceandsecuht)･r､andalsorecognizedthe

‥inherenthghtsorindividualorcollectiveselflderenseinaccordan cewithCharter'､.As alreadypointedoutin

theearlierpart-dlereareSeVeral chaJlg eSinrlghtingagainsttell-0risnlShceSeptember1l､200l,

Suchachangecanbesummarizedasfollows;

1.nteconceptorLlerrorism'､startedtoexpandfromtheinternalspheretoexlemalone.Italso

cametoincludenon-stateactors.

As aresult,thismovementconveI･-sotherconsequencerelatedtotheL､statis1､､1一atureOfHuman

RightsLaw26,especianyaquestiononwhe払efaVie転mcansubmitapetitionalleginghisorherviolationon

aterrorismattack.SuchapetitionposessomeditrlCultiesこ

(a). OnlyStatescantだPartiestoHullanRightsConvention.

(b). OnlyStatescantだsubjecttotreaty-basedcomplaintsbyindividualsorgroups.

(C). OnlyStatescansubmitape riodicreportontheimplementationofthesevenprincipalUNHum an

RightsConvention.

(d).TTlereisnomechanislnOfaccoultabilityunderexistingllum anRightsConventionthrough which

aclaimallegingaviolationbynon-stateactorcantx:considered.

Neve仙eless,山eUNHumanRightsConmittee'Slatestdecisioncomestoaconclusion仏ataState

hasanobligationtorespectandensuretheindividual'Srightstothesecurityorhernlisiplgail1StViolentactsby

nonstateactorsorte汀Orism.

2.Hum an RightsWatchstatesmanyproblemsofanti-terrorismaction.Manycountriesaroundthe

worldc).nicallyattemptedtotakeadvantageofthiss打uggletointensifytheiro､､ncrackdo"monpolitical

opponents,separatistsandreligiousgroups,ortosuggesttheyshouldbeimmunefrom criticism oftheir

humandghtspractices27書

IfwetakealookattheUNConvenbonsconcemingthecounter-terrorismmeasuresbeforeand
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･･:1し･】ニl･Lt三1･"LL:lil:!｡-i;:,iiTHE.IThLl''､､i;､･l!し.:.JL＼-＼し･】:i卜!･､I.-L:＼･1心1-t_L･1日1.AT-LL.:三.iLlL･:T.･.I:-いこ.I.iL川･＼･Jr.t､こl:.･

:li･tH ;I:I(/iい 2日(･う州 小L- :H;■L･ :il＼･:L､I.I-■lしいモー心=･r‥:い:.1ト守1LJ i垂:.･7割-Li一."17サ C.::1､･r.I:L./.:

SuppressionofActsofNucleaTTerroTism皇m3榊5,whi蕗紺t肝edinfbTeein2007(seeTableI)･

TableI:InternationalConventionConcerningTerrorism･

No CorLVention VearAdop ted EnterinForce StatesStatus.,Signature:Pa

1. OnTencesandCertainO山erActs Tokyo, ヰ/ll/1969 40:185

Committedon B oard A irc ratt 14/09/1963

2. S u p p r e s s ionofUnla､ヽ仙 Seizureor HagueT 14/10/ー971 76:185
A irera什 16/12/1970

3. theSupprcssionorUnlawfulActA Montreal, 26/01/1973 59:188

thcSaretyofCivi1Aviation, 23/09/1971

項. PrevenbonandPunishmentorCrimes NewⅥ)rk, 20/02/1977 25:172

agalnSthtem ationallyProtectPersons,hcludhgDiplomaticAgents 14/12/1973

5. AgainstthC1もkhgHostagcs NewYork,17/12/1979 3/06/1983 39:167

6. mePhysicalProteCtionorNuCl以r Vienna, 8/O2/1987 45二14ヱ
Material 3/O3/1980

7. TTleSuppressionorUnladulACtS Rome, 1/03/1992 154

againsttheSaretyofMaritimeNavigation 10/O3/1988

8. TTle什otocoltothatConVentionrorthe Rome† 1/03/1992 143

SuppressionofUnlawhlActsa♀alnSttheSaretyorFiXedPlatrormsLoeatedontheContinentalShelr, 10/03/1988

9_ rIlleProtocolrortJleS u p pressionof M ontr e al, 6/08/1989 68:169

UnlawfulActsrorViolenceatAirportsS ervlnghltemationalCivilAviation,Supplcmentarytothe197lConventionrortheSuppresSionorUnlawfhlActsagainsltheSaretyorCivi1AviatioIt 24/02/1988

10. nleMarkingorPlasticEヽplosives Montre a l, 21/06/1998 50:141

thepurposeofDetecbon. 1/0子/1991

M. SuppressionorTerroristBombing NewYorl5/12/1997 23/05/2001 58:164

12. TheSuppressionofTerTOristFinancmg NewYork,9/12/1999 10/04/2002 132:171

13, meSuppressionorActsorNuclear NewWrk, 7/07/2007 115:58

Sources:UNConventiononTerronsm.
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111CSCOPEOrthesetreatiesincludenearlylI-1Ily'oITenCeS､includingtencrimesagainstcivilaviation,

somesi.i(teemCrimesagainstshippingorcontinentalplatlbnl一S,adozencrimesagainstpeople,sevencrimes

--､こ､･iTlf=?lhHl､Lt-呈-い～ト亡粥lい:-.･日:てLL･ミいIil･1し:小し､いj卜､,:1ト ･-;･･∴･fJ!三;;∫,･i::ち:!1Lいit･L!l･ヽヽ｡t･】HlLL:くli.･三････:.一一il,;･ここ

IvlnanCialterrorism28.

nlePrincipalobligationst:Iforthinthesetreatiesistoincorporatethesecrimesintodomestic

crimina一law,andtomake山empuIもshablebyjudicialdecisionsinaway帆.hichrenectsthegravit)･rortile

oirence.TTleStatePartiestodletreatiesalsoagreetorRrticipateintheconstructionor､bniversaljurisdiction､'

overtheseofTences,thatis,totakethenecessar)･rmeasurestogivedleircourtsabroadjurisdictionoverthe

oirencesinquestion.

Inaddition,theyacceptanobligationtoeitherextraditeanT･rsuspectedolrenderslloundin山eir

terhtor)･･ortobegincriminalproceedingsagainstthem(principleo卜こmLldedere,m LtjlLEtLIctJre､､).Thesetr飴 ties

invariablyprovidealeOtrenCeSinquestionshallnott℃ consideredpolitical oirences,"･hicharenot

extraditableundermosttr飽tiesofe爪radition･FuJther,山esetreatiesrequirevarioust叩eSOfcooperation

amongstatepaJties.rangingfrom cooperationin thepreventionolーtcTrOristactstocooperationinthe

investigationandprosecutionof-therelevantolrences.

Mostofthesetreatiesalsoeonta豆nsomedisposi也onsontheprotectionofhumandghts29･such

dispositionscantk:dividedintoth-etiPartS二(I)Generalpositions"･.hichindicatethattheobligationssetforth

inthetreatiesare"仙outprejudicetootherintcTnationalobligationsofthestateparties･(2)Therightsor

accusedordetainedpersonstodueprocess,alld(3)ConditionsregardingextraditionaJldthetransftTOf

prisoners(C/,article9orI973ConventiononhtemationallyProtectedPersons).

Similarprovisionscanbefbundinthe1979Conventionagainsthostagetaking(article9),the1979

ConventiononNuclearMatcTial(article12),andthe1988ConventiononMaritimeNavigation(article7(3).

rIlle1997ConventionagainstTerroristbombings(article7(3)andtlle1999ConventionagainsttheI-1nanCing

orterrorismcontainmorecomprehensiveformula(article9(3)(r,article36(b)oftheⅥemlaConventionon

ConsularRelations).

Withregardto山ehghtofasIprlull,thesavingclausecontainedinthe1973Conventionon

InternationallyProtectedPersons(article12)andthe1979ConventionagainstfiostageTaking(article15)

providethat'≠eprovisionsofthisConventionshallnotalrecttheapplicationorthetreatiesonAsylum ,in

forceasthedateoftheadoptionordlisConvention,asbetweentheStatesWhicharepartiestothose

Treaties''.
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HumanRidltSProtectionandC｡unterTerTOrislll＼1easuresundertTnitedNationC｡111･entionsandResolulit,ns(Harniati)

'111eI979Conl-elltionagainstl~iostilgelとIkユngalsoc()ntainsanimrx)rtantpro､,isionwhichrcillrlnllS

-ll､､ド:!･し1両 tt=Jt"…1-/'･..Ll･.L･･.I:･:い･:･し･:･:一･､l･iL～●.:､:し･汀ミ1/t､:1･こ::C;LiJ∴い､&こ!TllL.illL･t.･.I."iトはミ!.=､･､:

ConventionrelatingtoRerugecs).The1997ConventionagairutTerroristBombingsand1999Convention

againsttheFinancingorTerrorismeT(lendthisprincipleinthcrleldoi､thcmutuallegalassistance.

RecenttTCaties(anicle13of1997ConventionagainstTerTOhstBombing,article901-1999

Conve痛oriaga血東theFin弧e豆ngofTe汀Orism)a畳socontainaprovisionwhichineffTectprohibitsapractke

LF… :.･二日 l､!｡=h･.~ .ここ1L!､･､i:tミ川､iこ■盲､l:.･‥し‥..しいjL.‥十 ､.J目し】l:11･Lt<1･tit､.lii‥し:JLI.i.I.い ‥､Lt:､＼‥mt･!:ここ､ilLLl‥L

Courts.andotherhumaJlrightsviolationshaveh=endocumcnted.

MeanWhilc,therearenumerousGeneralAssemblyResolutionssince1970S. IlleCollunissionof

Human Rightsalsoassertsthatterrorism threatensordestroysbasichumanrightsandrrecdom,particularly

lire.libeTty,butalsoei､,il,political,economic,socialandculturalhghts.

jユ TttL}しヽ(1Inl~LLntifHlHIrLtIElHt,IutiMt.trlItltLtrni叩 Humェ川 Rii王htlPl･otrrti州 こlHlih

lIl叩ILllllLtntヱltitllth.I.SlillLL.

lntemationallawsinceWorldWarII(WWII)hasbeenbuiltuponarespectforhumanrights,ule

sovereigntyornationstates,and也enonuseorforce,Oneorthelargest血 ovationsininternationallawalleT

VW IIwastheinclusionoffium anRights,embodyingtheideasspecirld intheUniversalDeclarationof

HumanRightsintheTom orI,arlOuSinten一ationalhumanrightsconl′entions.

Atthesam etime,wecan pointoutaprolirerationorintm一ationalnon-govem nentalorganizations

orhumanitariannatl∬C,SuchasAnⅦestyhtemational,thelllternationalCoITunitteeortheRedCross､the

htcmationalCorrunissionoI､Julist,theMinorityRightsGroup,ulehtemationalI_JeagueOrI-IumanRights

andnulTlCrOuSOthers.

Duringthe70sand80S,IilunanRightsOrganiz.ationshavedcvelopcdtheirtechniquesfor

confrontingtileuseOrtmOrbygovernmentsoranykinds.hfact,flumanRightsNon-GoverTmentOtrlCials

(NGOs)focusedonutestateroleasahumanrightsviolatoranddelinedalimitedroleforthemselvesin

relationtote汀Orismbynonstateactors.

TllePrinciplesofself-detm inationanddecolonizationinthe1960TshaveledThirdWorldstates

imもoindependent･But,atthesam etimethey subjec官edm弧yPOPu王威豆onstounstableandiiii振m及Tegimes

"i11｡tl州亡l川<･し‥･Ll!lCニrW m 昭一1,･I.Ll:T..qい､至L.い い-.I..1L';hIl吋 1-I=八日､.州叩tlh も:
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＼＼LL… 一二i･こい＼:l爪､:､blEIL･HlfJThL･=t一己lhこ-】hH1-い=h:Li=LL:::→tこLL.叩 -し･トし･:.く､し:I･.､二･ri..i ::し!･ldJ!.Lここ

independencehstitutionsandproceduresforcontrollingpolice, mi 1itarT･PCrSOIlnCl,prisonolrlCials,andotheT

agentsorstate.nccitizenmustbeawareofdleirsrightsandknollrhoⅥ･tocomplainwhclltheserightsarc

-:il恒 ..しLl1:ltLL;Tfiミ:Itv.lLtl､ミニーJ-!iい､JLLl(hいtlrtmhltLL" tll一日ぎ.{LiHl了 '

Somcstateshavekenpreparedtomaketheinternationallegalco- itmenttohumanrightsbut

numerousstateshavenotyetinternalizedtheobligationanddevelopedtheinstitlltionstonurttqeit.States

havenot)petwhollyassimilatcd･hfact,thcI･rhaveunderstoodanintenlationalobligationtorespe cttherights

oftheircitizensITheactoftortureoradenialofdueprocessisaviolationofinte-ationalobligations.

However,bothviolatingstateandnonstateshavenotyetfullyshedthetraditionalattitudethatconditions

insidethestate舟 cludinghowthestateskeatsitsowninhabぬnts,arenooneelse'sbusiness34.

Forthesereasons,theinternational1awhasdevelopedsomespecialenforcementmachinery.n e

machineryisestablishedbyparticularhum anrightsagreemtmts,suchastheHumanRightsCoITunitteeunder

theCovenantonCivilandPoliticalRights,theCommitteeonRacialDiscriminationundeTtheConventionon

theEliminationorAllFormsorRacialI)iscrimhation,theConmlitteeAgainTortureundertheTorltue

Convention,andtheCorTlmitteeonDiscriminationAgainWomenundertheConventionontheEliminationof

AllFormsorDiscriminationAgainstWomen.

nlereisalsoapolitlCalsystemforde､,elopingHumanRightsstandardwithinUNbodies,namely

theGeneralAssembly,Economic,Social,andCulture(ECOSOC),allinrnrlicular,theComnissionor

I-1umanRights･Thesearesometimesseenaspolitical,notlegalbodies,buttheyinvokenomlS,includingthe

UN Charterprovisions,andareProperlyseenasapartof山emonitoringsystem.NonGoverTnlental

Organizations,suchasHumanRightsNGOsaswell asdlemedia,playanincreasinglIrimportantrolein

hum anrightslaw

llebasicelementsofdlemOnitoringsystemareaSfollows.Statepartiestodieriuman Righ ts

ConventionssubmitareporttOthecomnitteeofexpertsattheregularintervalsorattherequestofthe

committee･nleCOm mi tteeexaminesthereports,holdsanopenmeeting､､仙 staterepresentatives,andm akes

concludingobservationsforeachcountry.Italsoe叩reSSeSitsgen訂alco… entsasitmaydeemapprophate,

andissuesgeneralreportsonitsactivihes.

nLeUNSystemhasemphasizedthatHum anRigh tsnormmustberigorouslyrespected,cvcnina

stateemergency･FortheOtrlCeOrt･heI-1ighCommissionerforHullanRights(OHCtiR),protectingthe

f･ium anRightsinthecontextorcounterterrorismmeasuresisthellustthingtoachieve.TheOHCHRstressed
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thilt,inaccordance､＼'iththehtematiollalCol-cnこIntOnCil･ilandPoliticalRjgh叫 ICCl)R)andpursu三mttOthe

(､L,:I.tLt:Ltい:I..i:I.:-卜1いて;ii:L･･.･ltlljnil･し･:-uLLi･LlH!･Ll-川HI;i)1日 ＼､ヒ:iLIillゞ il:Il-こL･11:二一･L日 ･二一･トミニmL･.L∴､ILHt･LW.

il･J:I-!lト､iTL… ‥-､;i叫 こ.llh:-::日日Hiさ:こ!Ln 日日いさ-ihL･･-･i!>ドth空し･Lllこいミ八･日日..!こ･掛 ､言､H.しこ.'..L.::L了

hthiscoImeCtion,theSecuntyCouncil､selrortstoprotectllumim Rightswhilelylghtingagainst

terrorism isguidedbI･rResolution1456(2003)adoptedatthelevelorMirhstrT･pOl'ForeignAIrairs(seet∫le

appendix).昔tdeclaredthat"SはtesmustenswethatanymeasWes鹿 enをoGOmbaHemrismcomplywi仇aまま

･JJ亡:r､､卜恒 三1い:-ヾ-L:一°.L.II-lit.-肘 一州 :1トN -;叩 :.!::L･!1こ･‥ll=;iHr::申 ＼r､､i､i･.‥､､し･:I-:-:∴ ･.i-I:-…こ:.＼!､､IIL'.r至11､

･､､しⅥ･こ./.‥1L,i:'ニーし::i:-捕.(Lト ト三:Llt亡一日､守Tい･t首ill.'･川IL･J;-i･-LLt:-t･,~ト日日.JL･.i＼-!･Jt"I:､州小一･:こ~＼王:li:ti::tニーTILIL､

oFinもema由onaHaw37･Regardlessof血eSec血tyCouneil'sResolutioneonsist飢CyPerSeWithintemational

law,Statesareunderanobligationtomakesurethatdleirnationalmeasuresdoesnotviolateintenlational

law38.

TLeimplementationofcounterterrorism measuresbringsoth訂 COnSequenCeS.rmereareSOme

examplesofrights"hichmal!bealrectedbysuchprocedures.Plus,theimportantaspectsoraJlti-terrorism

measureshaveprovencontroversial.debatLlblc,andarelikelyrtogcllCrateSignificantjudicialdec-isionsinthe

rutt汀e･Thisdepiction､ヽIillcmphasizclimitedhghts(-I-thefrequenthuman rightsabusebl,theslatesanti

terrorismcountermeasuresontlledomesticimplementBtionlevel.

3.2.1.Therightstoafairtrial,dueprocessoftawandderogalion(article14ofICCPR).

nlerighttoardir山alrahksamongthemostbasicprotectionsinintemationalhumanrightslaw.

nlellum anRightsCorrnlitteL{S(IiRC)GeneralConmlentNo.29mentionsJfundamentalrequirementsofa

fairtrial､'mustnotbederogatedbystateseveninastateofemergency,regardlessof山efactthatrightstoa

tlairtrialnotbeingincludedinthelistofnonderogab】erightslmderarticle401､theICCPR.Therighttoafair

tria一appliesbo山toCriminalchargesaswellastothedeterminationorthehghtsandobligationsincil,il

l'二°､･し.､､し恒 +～

ItremainsI-hatterrohsmaJldcotmtcT-te汀Orismmeast汀eShavemadeasignirlCantChallengeonths

importantprovision,mainlI･p".仙 thcissuesofpresumptionofi-ocence,Specialcourts,length or

proceedings,rightstosilence,restrictiononthecorrespondencekt＼lreentheterroristsusIXICtandllislegal

FLtl,1､､＼し･:I.;:!:.tu t:Jr三､･L･lLLLL＼トいIL･函Tcl,TLtVI'l'仙川l'L'-.ドi､二､il-.L･.1;､ .!.Ji,川‥､tit･kt･､!守一し'.:.:.｡.い11･寸;i:il八､LIt.LtLt

mustbeappliednotonl),Ibyjudiciary,butalsobyanyotherpublicauthorities(Il･･iuman RighlsConunittee,

(;cliLtl.ミ= い:rltl■州!亘 I Li. it･･■い＼;-J.=PuthLINLL･-t1-帆:州 1川日-1:し-lil:;一:1＼トLJthH:I:i=･:I:.､:Tl.1:､!.71.1ト ihLt
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hlter-AmericanCoTTmissiononHumanRightsisamongtheintemationalbodiesthatmoststronglyoppose

suchpractices･42

3.2.2.Therightofdetaineestonotbetortured,tobesubjectloinhumane,anddegradingtreatment

(article7良10(1)o†tbeICCPR).

AsFePOriedbymedia,thed船主n紀WeFeも陀atedbyharshintemgat壷ontechrdquesamountmgto

inhumaneb-eatment,physical,andmentalabuseandeventortureatthefacilityatAbuGhraibinIraqandat

(ILli"t･;:""･い:-IhL･!･L:･ij三､-;､ul;llu､=吋"tL､iい日一- -.SL･｡!nl･Ll-1こILtLiこし::-tli･卜∴iL卜LHL:＼!∴､＼･い･ヾ川:･LrL･･･PL､し毒､川･:l

duerespectfortheirrum 血 mentalrights.Torttueisnotjustiliedunderanycircumstances,nleirI東htstoan

elrectivedeIもnsemusttLlguaranteedbothduringinVestigationintotheeventsinquestionandduringah-ial

beぬnan豆nぬpendent,impartialcourtes払blishbythelaw 舶

3.2.3.Therightsoflでmedyandbanishingthesystemoflist(article20ftheICCPR)･

As ordate,thereisnojudicialremedyavailable"仙indleUNtochallengeonelspresenceindle

consolidatedList･45ThetjN S野eiaヱRapporheuFOnthepromotionofhumanrightsand鮎ndam孤 臨呈

freedomsstates,‥Am ongthemajorchallengestotheUNactionsagainstte汀OrismthattheOTganization's

listingproceduresdidnotmeet､､仙 dueprocessrequirementoffairtrial,nationalmustreviewsanctions

imp五cmentationmeaswes'機 ･ToimproveもbeFeg旦me,壷tis如ored血 o血血gamindependentreviewbody

composedofindependenceexperts,whichwouldtx:paJtOrtheSecurityCouncil､sdecisionmakingprocedure.

Amoreradicaloption＼ヽ,ouldt℃toabolishthe1267CorrmitteeandlistorA l-Qaedarralibanterrorist,Which

wouldmovethequesbonorlistingtotheCounterTtnorism Committee'sjuJisdiction,on山ebasisor

Resolution1374(2001).nleUnitedNationscouldprovideexpertiseinidentifyingpersonstobelisted,but

血 豆sionswould臨madeai払ena也omallevelandavoidlegalobstaclesfore飽ct涙 review･47

3･2･J･TherighttopmFIerty(ardc)e170fthetJniversaIDeeIarationofHumanRights)･

hevitably,thefreezingofassetsimplies an cncroachmcntontherighttopropeQI.States

measureswouldneedtotakethisaspectintoaccountagainstthebackgroundofdomesticconstitutionallaw

provision.nlefactthatResolution1452providesforaregimeorexceptionstothefreezingorassetson

humardtadangTOunds4Bmay加地erwe漉entheargumentthatsuchrestrictionto也erightstopropertyareby

themselvescontrarytohumanrights.
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3.J.ThL･(ltHnnlillL･L.('fILJnttll･TL･rn)I-i… ((̀(lTJhnぐIiflni叩 ReRi-1tL･L

UnderCharterⅥⅠ,theSecuhtI■CounciltookanumberolimportantstepsinfylghthlgagaiTLSt

te汀OYism･耽emostimportantaction玩th豆S画 isReso旭ion1373(200け 王tTeq血esallstatestota監e醜eps

tocombatterrorism,generally.Itoreviewtheirdomesticla､､.sandpracliccstoensurethatterrohstcannot

rmとInCethcmsclvcsorrindsilrCheavensfortheiradherentsoroperations･

nleResolutionestablishedtheCounterTcrTOrismCommittee(CTC).TheConlmittee,COmpOSedof

allI5SeeuhtyCouncilmembers,istasked"仙 monitoringtheimplcmentationorthcResolution:toraisetJIC

al･eragelevelorgo､,em TlentIXrrOnnanCeagainstterrorismacrosstheglobL:',thenation､slegislationimd

Ll＼･LLr/:､し･:仙 11:-1し､j)丁ぐL111･J.A:1LW Tl･,I."lミt_L～いLHLlnnI_ミ丁/.こ二･tt･･･､;叶1亡小 .･-し‥:.･.トLtTLi;亡L､･い､ミ‥;.･一触 I.!llit･1

(u

(2)

(3)

(4)

(5)

(6)

(7)

CriminalizetherlnanCialofte汀Ohsl叫

FreezeⅥ｢･ithoutdelayanyfundsrelatedtopersonsinvolvedinactsortelTOrism,

I)enyofallrormorrlnanCialsupporttotelTOristgroup,

Suppresstheprovisionolsalehavens,sustainorsupportforterrons111,

Shareinfomlation､､仙 OthergovemTlentSOnanyrgroupsPmCticingorplanningterroristacts,

Cooperatewitho山eT gO､･erlmlenlsintheinvestigation,detection,aJTeSt,extradition.and

prc･secutionofthoseinvolvedsuchacts,and

ChminalizeactiveandpassiveassistanceforterrorismindolllCSticlawsandbringviolatorto

justice.lnsullmarT-,allthestepsareexpectedcouldacccleratc山cUNcm)rtonlightingterrorism

action,especiall)･･onlllnanCialgroundconstraints.

TheCoTTunitteetxi}ganitstaskfromexam inationofstatesreportsonwhatstepstheyhavetakento

implementResolutionI373(2001).Basedonthereport,"･仙 inronnationol､internationalorganiza山)n,and

otherpublicsources,theCorrunitteewouldissuethePreliminarT,ImplementationAssessmellt(PIA)whichis

tobedistributedtothememberstates.PIAshavetkenPreparedforI92memtxrstatesandeachcountr)･ris

givenan opportunitytoreviewitandmakecorrunentsorupdatesin orderfortheComnitteetobuildamore

accuratepICtWeOfwhaiishap‡x:nmg且neachplaee58･

h2004,山eSecurityCouncilalsosetuptheCounterTelTOrismCorrmitteeExecutiveDirectorate

(CTED),abodyofexpertsassisting山eCTC,consistingor40memlbersabouthalfofthemarelegaleXpcltS
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andalsohasaseniorhumannghtolrlCer･roleC'1'Cisdividedintotヽ､√Osections:al-AssessmentandTechnical

AssistanceOlrlCe(ATAO),andanAdminisu-aliveandInformationOIrlCe(̂IO).nteATAOfurtherdivided

融o血ee監eOgTaphicalc旦usterstoenable也eexpeぬ tospecialize血paTticu及aTre欝10nSOfthewor且d.

nleCTED caTTieson-sitevisits,particularlytomonitorthemeasurestoimplementtheir

anti-terrorism legislaも豆on5㌧Aridtherhitin血desexpertsFrom S血 oTgmi zationsasthehtema銭onal

CriminalPoliceOTgani7_ation ( N TERPOIJ),theWorldCustoTnS(九ganization(WCO)andtheFinancial

ActionTaskForceonMoneyI,aundering(FAlT).rhlring山eComprehensive､'isits,theexpertteamcompiles

theirobserl･ationsinto a report＼､ith recorrunendationsforaction mainly in areasthatinclude

counteトterTOrismlegislation,measurestopreventtheuseorassetsltorcriminalpurposes,theelTectivenessof

lawenforcementservices,intemationalcooperation,territorialcontrolandteclmicalassistance･

ReferTingtoinforTnationcontainedinPms,CTFJDpreparedin2008theI-1rStglobalsurveyof

howResolubon1373(2001)isbeingimplementedinvariOusregionandsubregionsaroundtheworld.The

surveyattemptedtoidentifywhataspectorprogresshasbeenmadeandwheregapsremain･Itsuggestedthe

containsglobal assessmentSacrosstilemajorthematic areasdealt､､･仙 inthereso)ution,notably

counter-terrorism legislation,borderCOlltrOl,law enforcement,counteringthei-1rnnCingorten-orism,

.iltLlr.rl山 ･:I.ミミしく､･､PLT日日い!.､･11､川呈し.!､州 ､Lti川t1山1li‥'uH■励 1- JtLl.h IWIL……一三..:･:T7L､:.トー1二､･

hthesameI,ear,theSecuhtyCounciladoptedResolution1535and1566,remindingStatesof

theirobligationthatanymeasurestakm tOCOmbatterrorism complI･T"仙 theirentireobligationunder

･!-1iL･!l･::L]il･i一二一!:;;I.1･.･::1､:州､iL:.汁;i紬 l榔h:-"H"7r･tln71.!11:･iヾ一一lJtuiuL･LLt"･こlit:L-tT-Ll･.:.:Ll･iH･∴!.;､､く:.

lV.Terrol･ism IssuesbeforeaI一d aftttI･S叩Icmber ll,ユoolin ぐOnneCtion with

GlobaliZation.

Inthecummtglobalera,peopleareawareoftheinterconnectionoftheinterestsam ongstatesis

oneofthecharactedsticsofgloba)ization.SollleaSSLmled山atstatesbecameborderlessas‥aglobalvillageH･

Globalizationcouldspeedupexchangeorcapital,goods,technology,informationaswellasideas,people

･lLH,ヾ.lhi･T!;旧 .卜1日て･.l卜い!L･･!Ll､い:TiltLヾ-"11い-=1--…:目し=いHL<川.711州Ll＼:ここlL"LLLI三;､Lil(:1!i:.ll.jこli:(･Jli',LIL!:tit. ･Jml

andillicitdrugs,seapiracy,corruption).

As thehistoricalrecordsshowus,terrorismhasevolvedasapolitical,religious,andcriminaltactic
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!t.･日三1･日､こ).LIぺ.･トLL･･:ヾ :.i)I:･!HL 13､T｡llLh･"し･lLLi川!hl1日ttl,･:11…iここ＼＼･･!1-､､.･L､‖こL:.1∴-､し･･HL-"i､し･t･t､二･J ＼､H.･LL

さいitヾI-､､･章､∴J＼ミ:ii:､‥.､ハii:･･!.二､･＼､､､‥､.一二r∩:.tLLT"･iL‥1▲ltい :tl.t日､･:.山.卜:i∴了 ＼二､.卜､.＼て】LLIEL･王Ⅰ…･川こ

moveme醜 さWemay崩nd払如軌ereareもwos豆desof㍑coinHasglobal豆zaもionprogresses:posi如e弧dnega雨C.

-:ト､､:-はしト ､､;て Lヾiu.:!｡:!h-一日 Il.J()t-卜l:11心 ∴･.Lilミ∴い.･.,､.､!:･̀ ::日 '!し､丁･/捕;ill:廟 ､l＼･一㌧＼u･･tL

･l:!L.:-ミ一･､一ト､:三･l= ･1Jt.工 /-,項 い:i!/.し→.､::.､日Ltm ､!NllllilLLL=:.軸､Ii:古;..＼一.-≡1t-い :いい･･-､.Llit-L､.ittll.!111!:ほ､∴】い..1三IHこ,:､

】!..1:lこ:..LL了 く rh､､ .I -､ ヽL∴ ･こ;:1.､Ll川;≡.し11R.､､､､:･111日ii!i.:.那:川･i.･Jご!･J!･!it!､.し!:1;.....∴ I.H.､､ト､､,…卜･.脚.=L･.A;..lhTLtilt1,.,

interna tionalpe aceand s e cuhtyasan im lCdattackandalsorecognizestheild cTenthghtsorindividualor

collectiveselldeferLSeinaccordancewlththeCharter.

AIso,theterTOhsmattackrepresentedatumingpointinthestrategicapproachortheUnitedStates

totheterrorismofAIQaedain particular.roleBushAdministrationhasproclaimedaGlobalWaronlbror,

and,inmoreteclmicallegalterms,declaresthattheUnitedStatesisillanamedconllict≠仙 AIQaedaand

lこt<iJ汀i:1こ1-LIL･＼ :1､三､､号一山､!三､･…両 ､トい､t･lI-日日LiLll…!1.ld tl昭.＼川II'Lt!:いT1,.m .Li.H.Jミ:1:l･､い.川:ILi!iLt＼J.I.1.,1＼J､

L111･1;ぎ1∴:L･1､1こ1いIji∴ ＼＼＼.:トilt)il.I:I:し11!車t小 Il･Hh･､IHIT机･;L'.さいil＼＼.:::11し:｡Htlzこ小･j!･tこ…､･､卜∴･ミ､J.･八､:卜 ≡;I;..i･Li

い:＼し､､こ:J:･1,1･!言.:ミ･･､-ミ､:･HL-h.エ{･=･:jト･い.tいItLILl:し､;=T,]い､､什LI.い三･･"､､､-･･､ILL･.､し･:tLト:"･･:一､､…:;111!;しこ1-I:t!:きしi

prosecutions･I-lowc､-cr,thewar mode】couldilliluencemoreonthestatesimplcmentationorthecounter

terrorismmeasuresglobally.

h short,thereisanintercoluleCtionktwet.nglobaliZ_ation,terrorism,andcounter-terrorism

measures.Manybelieve山atglobalizati()nCOuldprovetott,theinllraslnlCtllrCSI.Orte汀Orism action

world､､ide.TodaIr,themost血ngerousdimensionorintcrcoruleCtionbet､､･ecnindi､,idualactorsacrossthe

borderisthegmW臨insize,in伽ence,弧ddes加C如ecapacityo摘 ansnationalterTOFisもorgmi ZatiorL57The

combinationolglobalizationandtherevolutionininfonnationt∝lmologyhasempoweredindividualsaJld

"･ide-ranginggroups.

Ontheotherhand,dlecounterterrorismcouldhaveappallingconsequences,includingeventhe

launchingofnecessaryandselfpunishingwaTS湖 bepoh由callycongemi 1,evennecessaが 宵

V･Tiew P･･u･il(Jigm (JrTL･T･rOrism仙thL･inttl･plilyl'･lmOnglltttl=l･ltionilI(11ril一一in･･llTJi川 ,

lnlenllltion王tltTunl.lllilill.iIlni.王IW,壬IntIlllltl･n;llioll王11HlllllilJIRiglltSI.aW.

-= さ:JT.･1､三.!L:川いtiht:I:→ドー:.Ll王､ミlLHHlLt;l.i_･･･tlllSlH.tllL,tlHlLi:-､l:!llLLHl.-/主い:一･I日､まヽ､､ hi-iht.-h州=1it:

】一､-ll.1日II.1い､･.･llzJ:I.車 ､∴さし1tlLLllttL.:一､､-mlト=l､.ItnSTILL,I,llLy!Ltい:Llい一二邑L､＼l･LL､::1:=こ.!::.こ､t.:.L･hr･し･し‖-iL:1日"lL･Ll.I.:_Lt
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tlrハトL:いLLlトHCL:JLLLi.L､日.Itl.tl･;lLL川･5､三:Jt'L:I.I::し､!-､､71,,1!∴､･＼し､･

Furthemore,蝕eRomeS臨Weof加ernaぬ ia呈Cmi 主na旦CouTt(article5)61pointsout蝕echme霊

山thinalejurisdictionortheCouJt:thecrim esofgenocide,theCrimeagainsthumanity,W訂Climes,andthe

crimeofaggyession,aretheedmes払ateo㍑ld奴 扇edtmder豆臨au仇oTity･meeou蛸has払emanぬteをO時

日こLi:､1･/lLHllTこllhLlHhこ.い 1こIrLtト h一日-- 川.tLL＼日日tLl･･､Tlヾ川 .I:.･付 く:･,lLtヾ､t:,llilLLIdll,liiiJL-till-＼川･,tld.!一･L･･L.i

trafrlCkingtothelistofcrimescoveredbytheRomeConvention,hamperingthereisnoagreeddei-1nitionor

もerrorismamongstakesasawho息e62･Neve地eless,terrorismisinoppositionモo血ehもemationa旦Cu如mary

Law,eventheslatesarehavingnotformallyacceptedthetennofanylntemati01-alConvention,Regional

T reaty,orevenBilatemlTreat)I.

Tomakeclearerthevisionaboutterrorisminterplaycontexts,weshouldlookattheIJltemational

Humanitwi弧 Lawcommitmenttowardtheissue･漁ehtemationalHumadbri弧 Law isthebodyof

applicablehtemationalLaw whenannedviolencereachesthelevelorthearm ed eonllict,whether

internationalornot.International Humanimi anLawprohibitsactsofterrorinbothintemationalandnon

intemationalamedconflict,i汀eSPeCtiveoFv血e払er払eyarecommittedbystatesornon-st朗epart孟es63.Ⅷe

bes t-knolmTreatiesinthstlleldarethefourGenevaConventionsor1949andtheirtwoAdditionalProtocols

or1977･ButdlereareOtherspecialtreatiesintheIllCldorhtemationaIHum a山tahanLawaimedatreducing

hum弧Su飴ringlntimesofwar,suchas触 1997旗tawaConven也ononlandmines64

nlehternationalHuma山larianlノaWisalsocalledtheLawofAm edConllictortheIJaWOrWar,

whichdoesnotprovideade1-mitionofteTTOrism.Further,itmayoccurduringarmedconnictorintimeor

peace･As thehternationalIIumanitarianLawappliesonlyinthesituationoramledconllict(article51,

paragraphII,ProtocolI& article13paragraphsIl,打otocolII),itdoesnotregulatetheactioncorrunittedina

peacetime轟5･The加ema鮎nalHumanitarianLaw alsoproseri振sthefollowingaC晩 whichcouldbe

consideredasterroristattacks66:

(a). AttacksonciviliaJISandciviliaJIObjects(article51,pamgraph2,article52ProtocolI,andarticle

13,ProtocolIl).

(b). Indiscriminateattacks(article51paragraph4ProtocolI).

(C)･ Attacksonplacesorworship(article53,ProtocolI,article16,ProtocolII),

(d), Attacksonworksandinstallationscontainingdangerousforces(article56,ProtocolI,andadcle

15,ProtocolII),

(e). TheTakingorHostage(article75,ProtocolI,aJlicle3corTunOntOthefourConventions,and
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articlcJ,p∬agraph2b,什口tOCOllI),

(0. '111emurderorpersonsWhoonenolongertakingpa】1inhostilities(article75,ProtocolI,article

corrunontotheFourConl'Cntion,article4.paragraph2,Protocolll).

1ntermsofterrorism,Wearhl-etO仙estiltementthattheWaror"terrorismact''isnotaninter-State

War.From dlepointorviewo土､htenlationalllullanitarianLiIW,thereilretheebackgroundsasabasic

P川tlL!t7こし･!し.IJ:･い::lL.HHh小､し･､べl＼l＼L･･.-Ll.J .;ト :し･.･lhL:= tt､LiLILi-し･いHhL‥lhl:-.LミトmL･り三､､:一､･日､､;･､､､

1. TerrorismitSelriscommittedbyRon-stateactorswhodonotrullllllconditionslaiddo≠TIOnthe

AdditionalITotoeoIIIofGenevaConvention(article1(1).

2. Therlghtersinarmedconllictmustbedistlnguishedbet､､･ecllcombatantandnoncombatant,

civihanandmilitaryobjects(article51,paragraphIl,ProtocolI)A

3. Mostterroristactionhappensinpeacetime.

1'hererore,thelntcrmtionこl廿IumanitLlrjanlノa､､rCarulOtapplytotrothsides,tothestllteLlndtothe

teTTOristgroup.As aresult,theh一tmlationalCommitteeorlhcRedCrosshastakenthepositionthat,"仙 tJle

exceptionofAIQaedaaJ一ditsalliesinArghanista叫 mOStentitiesdescribedas､1cITOristL-areいloose l y

organizedgroup(net､､rork)orindividualsthat,atbest,shとIreacommonideology∴thcr e ro re,rrom 山epointol'

､別 ､-…､ト､t:…1し･､:t批 了 ･!･1､､!州'!,･/､Lj､Lkl.1｣‥【Lm Ij､1‥こ;1日.YL1iJ三tLLlL､13,,i.Li.卜､j ;～"'t､･ ~tL.二王しいて:~1､日 ii･tL;･-

1hemeaJlingor山elnternahonalHuma山tahanLa＼＼′'､､

RightsLaw.Threeprovisionsorthe1949GenevaConventionsandtheirProtocoldeservespecialm孤tion:

(a)･ Comnona山cle3:､̀thepassingor山esentenceandthecarTTingoutofe＼ecutions､､'ithoutprevious

judgmentpronouncedbyaregularlyconstitutedcourt,alrordingallthejudicialguaranteeswhich

arcrecognizedasindispensablebycivilizedpeopleH･

(b). TheGenevaConventionontheCiviliallConvention(theFourthConvention).

(C). Fumdamentalguarantees(aJticle750fAdditionalProtocoII)asbindingcustomarylaw.Itspecil-leS

elem entsortherighttoarailtrialthatareguaranteedtoallindi､-idualswhodonotbeneIIItfrom

morefavorabletreatmentundertheI949ConventionortheAdditionalProtocol.

I-iowever,bothseektoprotecttheindividualfromarbitraryaction,abuse,andterrorism.riuman
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Rights∬Cinherenttothehullantilingandprotcc=heilldividualatalltimes,ln､､Wand山peace.Again,the

Internationali-IumanitarianI-a､､,onlyappliesinthesituationorarmedcon11ict･lnus,inlimesorarmed

Ltt:I:JLミ三:ltL:てIhLl:､､IL-:jlHl:nli止 ;ミ中 卜 Ll"ヾ .仙lLhLthltLtnl･.tWl.ill)言Il!こL!1ミ∴!:;.:)!こ州､トいih.lilt,三､捕 ､I

i"711-iLll:le･旭.､:･3:1T:.Lt!I.i

VI. Conclusion

Withregardtohum anhistory,po､Irerandauthorityhaveengagedinanysocietyacrosstheg)obe,

startingfrom verysimplefわrm,suchas:morality,eomnon,andorder･From intemational relationship

practices,therearemanywaI'stomaintainandsustainpower,forhstancebyconnictandvL!aramonggroups,

tJibes,andnationsIManybelieve,todaylsconllictsareseekingtomaintaintheSTahJSqTLOOr,COnVerSely,to

destroyit.As historydescriptionrevealed,initiallytetTOrismactionwastx:lievedassocialcd"仙 theelrortto

putto山eendor山emonarchン,･

Yct,therearc manydefinitionsovertheprcciscmeallingorteTTOrism.SchmidlandJongman

yeeordedi鍋 ぬfeF孤竜defini転onsofterrorism69･Moreover,terrorism cana逢Sobe aBatae也cors&a昔egyoF

freedom lllghtt=JS,liberators,andrevolutionariesforsel一determinationfrom colonialstatesoroccupation,

untilcomin藍"theをerFOTismdecadephenomenon,thesecondhalfo紬 e患wen電iethcen噂 70.

SinceSeptemt℃rll,2001,山e"sense"ofterrorism haschanged drasticallyr.rmeBush

Administration,山thhispolicy"waronI-or'､usingpre-emptivestrikes廿ategyr,triedbutfailedtocollectan

intemabonal support血oughUrdtedNationstoattackAl-Qaeda,Allghanisbn,andIraq,nleformer

organization､､rasregardedasnon-slateactordestroyedtheWTCbuildinginNew YorkonSeptemkrll,

2001･An d,A桓hanistan ､､･ascondenuedas山eharboringcountryontrainingtheterroristactionthroughout

theworld.Thelattersupposedlyasthemassdestructionweaponholder~scounbTpI

AReral1,thete汀0rismattackonSeptemberll,2001"･raswellkno"¶asadhvingforceofth e

intemationalcorrununitl,undertheUN.Nevenheless,asamatteroffact,afternearlyadecadepassingsince

2001,wemaI･TappeartOdieStatem ent,thecounterterrorismmeasuresinI-1ghtingagainstterTOrismacttendto

uselhemilitaryaction,violatingdlefhndam entalrights.

flowcver,mostortheUN An ti-Terrorism Convention provisions andobligationscontain

dispositionsconcemingtheprotectionorrlumanRights.SuchDispositionscontaingeneralprovisions

indicabngthattheobligadonssetforthinthetreaties"仙 outprejudicetootherintemationalobligationsof
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弧dpTOVisionsestabiishing鹿 Cond壷t壷onsFegarぬ gextra血 onand蛭an臆rofp扇soners71I

.1･1＼､､一､､Hbい-1Ll:･ふLtH.い､--,l州 11-L･トHLilL爪 Llい･･:-t-:1くハい二t:1I::･1●1ミミ｢:‖･11･JJ:lll､;.t｡:u･lLT.1!-L･

CounterTerrorismCommittee(theCTC)･111eaimof､theCTCistoraisetilea､-cragelc､,clorgot,cmneTlt

pe血mnanceagainstterrorism acrosstheglobe,thenationつSまegisla由onandexee血vemach壷rteTyもofTlg鮎電

terTOhsm.h2OO3,theSecurityCouncilalsoadoptedResolution1456.¶1eResolutionstatesthatmember

･11･=1LL＼11･こ､亡:･:三日.::･J:1L･L･･11Iht"LIT-tLL!lLtTlい三.ヾ-""-L･.･!.-:iiTLLド･･lT)J日､王!..:､1､＼､ニL三日‥∴･::-州-:.･･,)㌔".;:)l､,.:1L!tltこl(lTh

hum anrights,refugee,andhum anitarianlaws.

Basedon偽egreatundertakingofthehtemationalcomTlunityunderUNl飽ぬ shiponfighting

terrorism whilerespectingHumanRights asdeliveredindiepresentarticle,peopleunderstandthatthis

milestonestillneedmuchimprovement,including:

三 トtL11LL-:lL.:liトLlr-L三11心Il･;NT目し･;JヾLITLLHL.- 1lL･=llFいミ7い=川いく三1いIJ=●r=､､!:Llこ､い111.7山1-ハ､i､HliL､tnt.:

.､'･てI-､日.T:1日一二n i､!､r＼1;,h･ll.{=い=t＼いLi･LJLL､州I,･･:1!ハ･t･･lLt日､､､l一-卜 ':-㌔ !膵 .＼1､1.LlitlH H-tLL叫 tL･Ll

approachovertheisstlCSLSothat,theaiming ortheintemationalcommunityunderdleUNanti

tcrTOrismmeasures山llbereallyaccomplishedinreality.

2･ neUN StateMembersshouldronllulateabalancingapproachbetween､̀thestatesecuritI･r

movcmentreasons､､ aJldpaymoreattt=11t10nOn､̀hullanrighlssense T'whilelightingteTTOrism

action.

3･ Statesmeasuresinfightingterrorismshouldstrengthen､theinfrastructuresystem'',emphasizingon

"nationalstates'policyleve r .

meattempts山lltaketime,endeavor,andnewoutlooksamongthememb訂StateSOrtheUN,

NGOs,andintemabonallawexpeTtS,andotheractorsaswell.
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TableII:UNSceurityCouncilReso)utionRegardingCounterTt,rrorismAct･

ApperLdix

No UNSecuntyCoumilReso1山onsonCounterTerrorism (since1989) Content

1_ ResolubonNo.635(1989) Onmalkingorplas山 orsheetexplosiveroru1亡purPOSeOf

detection.

2. ResolutionNo.687(1991) Restoration orsoverelgnty, in d e p tm d e n ce,and territorial

integrityofKuwait.

3. Resolt山onNo.748(1992) SanctionagalnstLibya.

4. ResoludonNo.731(1992) DeshlCdonofPan Am ericanFlight103aJldUniondes

tTanSPOrtAirlinesFlight772.

5. ResolubonNo.1044(1996) CallinguponSudantoextraditetoEth i o p iathleeSuSpeCtS

wantedinconnectionw他 山eassassin血onattemptagalnSt

PresidentMutnrakfromEgypt.

6ー ResolubonNo,1054(1996) SanctionsagainstSudaninconnectionwithnoncompliancethe

Security Council Resolubon 1044 (1996) dem

cxtradition theesuspectwanted in coruleCtion with the

assassinahonattemptagainstPresidentMubarakftomEgypt.

7. ResolutionNo.1189(1998) TcrroristBoom Attackson7August1998inKenyaand

TaJtZania.

8. ResolutionNo.1267(1999) MeasuresagainstThhban.

9. Resol山onNo.1269(1999) htemationalCooperationagalnStTerrorism

lO, Resolt山onNo.1333(2000) MeasuresagainstTalibaJt.

ll. ResolutionNo.1363(2001) The establishment of a mechanism to monitor the

implementationofmeastuesimposedbyResolubon 1267

(1999)and1333(2000).

12. Resolt山onNo.1368(2001) ConderrmlngterrOriStattaCkofllSeptemtxT2001inNew

York,Washington D.C,Permsylvania,United States of

Am erica.

13. ResolubonNo.1373(2001) htemadonalCooperation to combat on thnt to the

intemadonalpeaceandsecuritycausedbyterTOriStattaCk.

14. Resolt山onNo.1377(ユool) ¶leadopbonordecla血 onontheglobalefrorttocombat

terrorism.

且5. Resoll山onNo.1438(2002) BoomattacksinBali,hdonesia.

昔6. ResolutionNo.1440(2002) CondemllngtheactoftakinghostagesinMoscow,RtlSSi
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17. RcsolutionNo◆1450(2002) CondemnlngtheterFOristboom aも触k壷nKikambala,Kenya,

and山eattemPtCdmissilcattackonalJPlanconMomba紺,in

Kenyaon280ctober2002､

1S. ResolutionNo十一452(2002) neimplcmcntationormeasurcsimposcdbyRcsolution1267

(1999).

19. ResoluhonNo.1455(2003) 一泡eimprovlngtheimp星eme醸 tionofmeaswes豆mposedby
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