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要 旨

マレ-シアにおいて､自由競争と公正な貿易は必ずしもソフ トウェア企業の発展に資す

るものではなく､時としてその障害ともなっている｡ 日米ではソフトウェア関連特許が認

められているためマレーシア市場のソフトウェア ･プロダクトは粟国等の企業によって独

占されている状況である｡マレ-シアでは､知的財産権の制限と自由競争及び公正な貿易

の確保をどうやってバランスすべきかという問題が未解決のまま残されている｡マレーシ

アが競争政策と知的財産権保護政策の板挟みにある状況をどう克服し緩和させるかは､両

者のバランスのあり方にかかっているからである｡本論文は､英兼法及び EU法を調査 し

そこから示唆されるところをマレ-シアの著作権法と特許法の法 解 釈 と立法政策に反映さ

せ ることを試みた ものである｡ 例 えば､フェアユー ス､強 制 許 諾 ､相互運用性

GnteTOPeTabiliiy)についての権 利 制限規定に関する検討である｡

L(e)TWOrds:CompetitionLaw,PaIぐntLalI'､Copyrightl_JallL'.ConlputerSofhlrare､Interoperabilitlr

1.Introduction

dLICこIdLISICopyrightlaw､､JasinitiとIllytlleOnlymannersonwar亡WaSabletobeprotectedbutPatentlawhas

e･ttendedthisprotectionrigtltevenfurther.TlletlOtionottlntCllectuこllpropellyrightswithiTlthesoftwI1re

indL)Stry.beitresidLlun血t.Copyrightlこ1､､･OT.PこItLlntlLl"･'Orbotllこdocs-一otconeWithoutproblm1Sand

criticisms.Inrecentyearsmanyhavec血cise,theprotectiongivenunderpatentlaw,havenull摘ed血enotion

ol､innoyこItion.SoftwarepこItentisseenasこIStrOnLL!Pt･Ot∝tiotlWhicllenSLll･edこILIOntrOIofthelllこIrkelbytlle

propri比汀yholderニthisultimこItelywouldli一一1itilnyfu-1hL-ri-1nO､rationこ111dhinderlaircol叩etition≠･illlinthe

imdtlStTy･However,thenotionofcopyrightlawinproteetlmgSO爺warehasbecomeacceptableandlesscriもical;

thisduetotheFilet.LIopyrightlこ1､､.r)rOlectstheeヽprLISSionandnottheideこIbetlilldworkこIblesoftwat'C.
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NevLltlhekss.thepI-OtLIClionundercopyrigllt)l州 こllsoeont11butesこIntiulmPLlthion11Cti､.ilies.tluetolhL,

exL-lt】sivLlriLt:IllPrOVjdL,dthCTIL-ill.

TheisstieOfcompetitionhavebecomesastumbまingblock;withtherecognlt10nOfs浦warepatentinmost

dn.山pCdcou一一trieS,IllOn叩Oli/.Llti(morstLHldllrdso仙･areb)InlultinLltionこIIcompこIniLIShこlゝhLICOmeaCOmmOll

pt'aetiLle.ThuゝこIquCStionrLlmこIinsIll.-i-tlS､､･.LtrLl(lュnstOI-α"-shout(I､､..LlblthncettlerigtmbLl1､､･LILlntllePrOPri叫.I

hol山1･Lln〔1thLlneedoI､hminglairmLlrkLlt.lllisllこIPCt･､､rilllookintotheLISPeCtOt､intC11CLlu111propeny1･iglltin

so魚ware,partictilarlypatentandcopyFlghtTightwithirmhe舘amewoTkofinnovationfわrthepurposeafair

market･約0weveremphasisshaま首bemadeontheaspectoflim鹿ion雨 h豆n洩eseleg al rightsinpartic ularly

ttle li111 itこItionTor t h epurposeottintLlrOPLlr;lbility.ltWil)discllSSthePOSitionorMlllとIySiiljnaddrLISS this issuc

withth C b こILlkLe l'O u n doftglo h illi7こltioTl.

Firstlythispこ叩erbL.ginい､.ilhi-bl'iLII､outlinLIorMlllこIySiilnCt汀Iで一一tlLlgillI-1'O teLltionot､eom putel-So ftw areL111d

itsLIOn叩LltitionpLllicyこit､､r川rtltlllel-discussthccurrLlntposition"'ithl'Llg エーrd to tlleCOnniLIol､LtOm PCthion
LllldintCllLILltulllptーOPLlrty･ThLlnCltPこIrt､､'illbClookingit-toLlnddisLlusゝingthHppr｡こlLllli一一limitこItionorthe

protectionor"111叩ulLl'SOrtWLlre.ltwillこ11S｡looktooutsiderse叩ビーliLlnLteinprovidingllrLlirhと11こ111ccbeh､.ビell

cotllPCti＼･cllLISSこIndintLlllCLluこllpropertyl'ight.llleトllbsequ川tll;111､､'illbCdiscussbl'jCfl)I".hiltistlleCtln.Llnt

lLILuLllLIPPrOilCllLIOn(luctLldi-1M111こIySiilSOhこISIocounterbこllilnC亡thCCOmPCtitionsi山 一efreclresultedfromtl-e

intelleLltuillpropel.tyPrOteLli州 OrC川1叩utLlrsいrhvLll.e･ltWillillsorornlreCOmmLlldこItionH)nMこIlこIySillnlegal

1-Olicy.

三･lltlLl=LILttuilH'川()LLlll)tミi･Jtltヽ;川Ilt'tlmllLLliliMtI't)ljLtli一lヽ01■t､､こH-LtllltIHhtr.I

三.I(-tH･l･ttnth,Eil卜＼l叩t-…lL･lljl1ヽlillillhi;1i-IPnltLtLlintl(lMHIIutLtl-ヽllt'MiH'1､

2.1.1MalaysianCopI'rightLall･.

Tt-eprotLILlionoreonlPulcrS(1flWこIl'LlinMahysiLlrLlllゝprCdominllntlyunderthLICop):riglltActI()ボー).LTllder

theMこ1111ySiこl(lopyrightlllWitproyidesacILllH.butdistinctdefinitionor､､･hiltCOnStittltedtoLLcopyT･ightnble

晰ot-k''itcleLlrlypro＼･idLlllllundoubte(ユly､･iCWthこItLl川11llutCrSOrtWll(.CisprotectLldthereill.TllLIActprovides(,

Categories害ofwoTk血ate廟 抽 毎rcopyrighttheyare(a)literaryWO泳S(b)musicalwoTks軽)artisticworks

(d)mms(e)soundrecordingand(i)broadcasts.Theinclusionofcomputerso触 areunderぬeMalaysian
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copyrightActwas血neinarecentamendmentin19972;theamendingActhasde鮎edliteyaTyWO洩to

incltldecomptiもeFSO疏ware3･

TtlisbeingthecLISe.thelqR7CopyrightActcot-rLlrSCOPyhglltOWnerSOI'eomputersoft≠.arethesame

exclusivLlriglltSillldsubjectstl-isbroildprotectiontottleSamefhir-use亡XCePtionsasintlleeilSeOf'こInyOther

litel.dry"･'Ork･Tt-isentこIilstheexelusivityofownerstlip.assignmLlllatldliccnsiTlgrighttotheproprietary

holdersITheActalsoprovidesこ111exclusiverighttoeontrolthe､､:orkbytheproprietatyholders､wllich

豆rwludestherightofdistribution,communicationpeFfomnanceandcommercialrenta14･TheActalsoprovides

exclusivemora豆TightsもoprohibitotherをoexploiをworkwithouttheconsentoftheowneF5p

Theprotectionofc州叩uterSOftwareundLlrCOPyrigl-IliesinjtHteraryexpressionwherebyitprotectsllomthe

Copyingoltthesourcecodeth111elllbodiestheexpressionof､thどじOmPuterSoftware.Jtprotectsdirectlythe

expressionoftlle､､JOrkingofcol-1Put亡1-software,In什i一一gementorCopyrightisdetermi一一edbyh0､､.mucllllLIVe

beeneopiL-dincompilrisontotheorigi11il1､､･･orkこandtowhatextentdoesthept'ineipleortlleCOrLISubject

matterortheoriginこIIworkisbeingcopiCd,

2.1.2̂1alay'sianPatentLaw

TheMalLl),SillPlltentACTdoesnotprovideaspeeirlelegalprotectiononLIOmPutCrSoftware.TheActdoesnot

excludenorincLltldesortwと1reaSapatentこIbl亡in､･でntion.I-loweヽ･･er,wittltheinterpretationorSectioT113ot､

伽 Pa毛entAct;whichprovidedalistofitems鹿毛mayno柏egrantedpatenも6,thepatentabiまityofcomputer

sort､＼･areinMalaysiaisseenprimallacienon-patentable.Section13providesthattllathematicalmethods.

doiI一gbtlSinessorperro-ingpurelymelltalactsarenotpLltentable.Sincecomputersoftw1111einprinciplesare

wot-ksbaseonmathenlとIticalmethodllenCeit'salogicaldeductiontllLltMalこIySiaPatclltActdonoteoヽ･･ers

computersonware.

Ne､･で11heless.its1-01lldbeconsiderthattheworkingorcomputersoftwLlredoesnotmerelyLllCOmPLISS

mathemtltiealmethodofdoingLIPとl【1iCt11araeLitc1-lbodiesinnovati､･.'eprocesswllicl-arepatentilble.The

ulleertLlintyortheActpr0､･･ideda､･･cry､･･LlguePOSSibilityorwhctllerOrnotLIOmPut亡rSOIhrareLlallheprotLleted

tmdeT血epatentlaw;howeverwhaも皇slackingintheActhavebeenaddressirltheGuidelineoftheMalaysia

piIte一一tOfTICe7,

ー159-



BalancingCompetitionimtheSoftwareln血stry:Ma一aysiaPosition(SaifulAziz)

ThLIGuid亡IillePrOVidLldthLldcI-lnitionorcon叩LllLIT'SOrtWこIre二WhiLlt-isこISLltOfinstructionro-.ControlljngこI

s叩lCnC亡OroPerilti("10ft(1こItこllPrOCeSSingsystem･TheguidelinCrurthCr亡XPlainthとItilCOmI-uterrnlgraH-

reselllhlesalll11themこIticl11mCtllOd二､､･rllerebyitmilybCexpressitl､.･11(.i…sformsllndmLl)･.'bepresc-1tedinLl

fbrma嘗S血ablefordirectentrylnもoparticularcomptlterOrmayrequire摘 anscmpt10ninfodifYeTen沌 mlat8l

TheGuidelineexpressthatanirlVentionbaseonComputerprogrammaybegrantedapatentifitresultedina

technic'lljmplclllCIltation,AssucllundertheMilhysiこlPこIt州tAL-Ialthoughitdoesnotpr0､･･.idede叩IiLlitlytlle

PHtlハL･.mtl;し川1.A;,Jh､いLl'1､､:∴･､L-Hl･､･･､:､･､､､･人･､lけl:＼川lL三･JI.Lll､･＼】.･':;､.､:こl萱J:.LL-1ミ=:LtJ､＼し ･･JJli:し

Further.tviththLlatl叩tionor1110dinCdsystc111intheex州-inatioTl0rPこItentaPPljcLltionb):ItlleMlllllySiこII-こIt州t

Otrtee.tvhcrLlb)L･･ヱInビXilmi1111tiot-OrPこItLlnt叩PlicこItionisdLIPentledontheil1､･でtltionWhicllhこlSbeengmnted

rLIgistt-iltioninotl-erLIOtLntrics.lndirCC車･.Sortwarett:'ithouttLIL.hTliLlこlloutcomehLISheeTlgrLlntLldin九･･1こ11こIySiLl.

Althoughthismod浦edsystemisnotasurewayofgrantlngaPatentbutitisaloophole血atmostoverseas

Companiesusedinordertofilepurelysoftwarebasepatentapp呈icationirlMalaysla･

1.2(lHl叩L､lilit"I]'りLiLlli"＼TこIh."ill

Malaysiadonothaveasまng呈elegislationoncompetitionlaw,however,somecompetitionpo豆iciesare

iIllbCd山d､､.lithintlleSPeCirlCindustryregulatorylegislation.CurrentlytheMとIhysiacompLltitionrcgulLltions

areSeC蜘alinnature10.sectorsrelatedtoWa電eTSupp転 AirpoTtS,Road,R扇Iways,Communicationand

Mu呈timed転 andElectricitySupplyllhaveaddressissueofcompetitionwithinitsregulation.However,the

regulation"ntllOSLISLICtOrSmOStl)･rdeLlldirectlytowtlrdsLleOnOmieimbこ11こInCeOrPricini!.

Thenotionof'eompL,tjtionpolicyshouldextendbeyondnlerCllyregtllatingtllirprjceこL"1tiLIo11叩CtitionこILIs

conductedbypartiesshouldalsoberegulated.MattersTegaTdingrestrictivebusinesspracticesuchasmarket

LllloLliltion.quotilreruSLlltostlPPly.collusi､ヾ tende1-ingこ111tlissuLIOrmLlrketI-1On叩Olyar=lnabl亡tObLI

prollibitedorLIOntrOlledb)･･.tlleexistinglil､､胤1Iowe､･'cr.i-1tl-esLICIoror('ommunieillionilndMultimCdiLl.the

('ommunieとItion;ITldMulti111ediaAct1()()HhこISd亡illt＼＼･√ithmこIuerrLlgl汀dingこmticoml-LltitionilCtS.TllCAc=1LIS

lい･-.い!!､l､… :酢･l'.山=叩 …T＼:t… 川1;lJTL.l一､-I-:･､川､､･卜∴∴r.1∴･､=∴;!-し三.い＼八 了

AIllOngthemostnotこIbtepro＼･'isionoftheAllisS',(･lll(Hll33.､､′hiehprovidLISthこIt■■AlicenseLIShとIllT10tCngage
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inanyConductWllicllhllSthePurposeOrSubstimtiallylesse一一i一一gcompetitioninae川11munieiltionslll11rket‥.

Thepro＼'isiondirt,etlydcalttl-ep1-0hihilionol､imyこICtOr亡XtremenlOnOPOti∠ation､vithinttleCOnlmuniLlこItion

lllarket･1tfurlhc1-explainthiltguidelineindelLlrmjningttleLIXtC-1tOr‥stlbstこ1--tiLlllylLISS州ingeompetition''rllll

WithintheComnlission､sdutiesIFこICtOrStllatLtとlllbetこIkenintoconsidemtionfortllCPurposeOrguidelillCare

rurthCl-detLlilintheALl.AmLll唱IherilCtOrSltllltilretとIkenilltOilLICOuntこlre:(Ll=herLIILl＼.こInteL10110micmilrket二tb)

globllltrendsil一therelevantmarkL.tこ(C川1eimpこICtOrtllCLIOnductonthenumberorL.川11PCtjtorsinLlmLlrketalld
theirmLlrketshalt-CSこ(d川1Llil-叩iICIortheconductonb111TierstoclltryintomこIrkctこ(Ll)theimpこlCtOrtlleCLlllduct

onthLlrこIngL,OttservicLISinthemarkctこ(0ttleil叩こIL-IOfttlLlConductontlleCostandprolltstructurLISinthe

ma洩et;and(g)anyotherma統eTSWhichtheCommissionissat豆S抗edarere里evant13,

llleActalsoaddressesttlCPrOllibitionofenteringintocollusi､.ellgr亡Cmmt.tthighligt-tsmこIttCl.S＼＼･･tlichとIre

llOtPermittedtoincludeullderこIgreemLlltregardlesstVhetheritisenrot-LlCとIbleornot.ItLletai1日1111tterI.elating

to(a)rllteflxinLiI二(b)I--こIt.kiltShilrjtlg:tC)boycottorasuppliCrOrLIPPariltuSこOr(d=-oyeotltoriltlOther

competitor14･prohibitiononactsrelatingtOtyinglSalsopr油ib鹿dundeFぬeActpTheActpro涌 esthat"a

Iiec-1SLILISh1111llOt.atimytimeorillanyeireumstこlnCLtS.mこ-kcitこlC｡llditionforthLIProvisionorsupplyol､a

productorserviceinacommunicationsma沈eHhaHhepersonacqtllmngSuchproductorserviceinthe

col11111uniL,ationH1111rketisこ11S｡1℃し1Llit'edtoこl叩IireornottoaequitでLlnyOthLlrPt-いdu｡tOt-Ser＼･icLl什O111himselft

o沌 omanotherperson･7･15TheActR血 erexpressedthepTOhi柚iomofanticompetitionactsbyprovides
pyovisiontomonitormgthecreationofdomimantpos摘oncommunicationmarkeも16･

tngctlerLlltlle('omTllu一一iciltionこIndML)ttinlediaACTprovidesSubstanti;1lprovisioTlin rileilitこItinLi!こ=11arkel

cll､rironTll川tthatwillnotdistortedthepub]ie【-ightst…LilrdllrrClC1-111LlrkL,t二albeitits'onlyconcentrこItcld帆.ithill

thecommunicこttionmilrkeLRegllrdlessitsscctorこIlnilttlre.t1-eActshowsthこIttheim1-0rtilntOrhal,inga

rLlgulこltedpolicyonLITlticompetitionllCtS.MilhysiこILIOmP亡titionpolieylisstillwithinitsinfLlllCyStこlgC.Single

competitionlegislatioTlisneedCdtobc-1L.fltこIWidLlrrilnge Ori】ldustrjesinCreatingLlrrLIC11111t'kelLln､'it-｡nlll州t.

昔モshoⅥldbenote狛 hatasmglelegislationofcompetitionlegisまationinMalaysiahaveslowlygainits

nlO111eIlluTll.

MalaysiangOVemmenthaveapproachcauもiously孟nlegislatingaCOTnPetitionlegislationforoveradecade17,

theMinisttT,ottnomestieTrこIde.(loollemtiヽ･LlilndConsumeI.is111hil､reannOullccthatildrafth川isiTIPlこICLlltnd

､､,ouldbCuPforitsflIrStt.eadi一一gjnParlia111Cnti-1Marcl一二01OllnLlise.WecledtobecllrOrCLlbytheendoryear
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一･日 J･ほLir.IL.､､､1l-:Ii卜llm･llJ-:､､L:＼･;･､工.-､一･∴･-∴･:tlLl‥､ ､､卜!し･lこ･lH ､;～‖t!l=-lいPLLillい･/I.j喜､･J･･lL･-1ト .

(bHIbusLIOf､dominllntPOSithna-1d(LI‖-1ergCrShLIVil-gthLlefrLICtOrSubstこIntiこ111ylCSSClningeom PLItition.The

lllrLlePillilrSこIddt-LIS→(t… 代-1こIinextent)inthLldmrtedbillisessentiこ11Iy､､:'hlltmostLTOmPetitionkgislこItions

rr川11Oth亡l･COuntl-iestlLl＼rebLl川こl(1drLISSiTILl.ThL.drLlrtedf川lproviかsrlrOViSionthlltLIOVCt-SttlLISuhjLICtmnllcl-

mtherthllnthemこInllLlrOrimplementこItion.itprU､-idLISthLIP…でrtOlhLICompLltition('0111misshntodmrting

guidelinesinmmi torlngtheanticompetitionae毛S20･Thisapproac払孟sverys皇mi汝 tOhowtheCommunication

とttldMultimLldiaActishLlingmrorcL-d.1℃g11r(1i11gitsLIOmPCtitjonpoliLly.

NLl＼･LlrlhCILISS.111Lleun'Clltd1-llrtC(11iilldidllOtこIddrLlSゝこ111yisnI叩CrtilinilliltOtlleCOnllictthこ1日11iglltこ17-isH＼'ittl

inlCllLILltu111pt'opLlrty.lllCl.Cisnopro＼'isionthi1tLIXPreSSthLlrLllationshipbCtWeenLIOmPL-titionrightand

intCHLILlualpropLlrtyright.ltsllOuldnotLlthilltheidLlとlb亡hindこlnyLIOmPetitionpoliLlyistoTllanilLtIeこlfreer

TllarkClinこIni11duゝ11-y.TllisisこlChiningbylilllitinganymon叩Oliesactsbyonepllrt)/I.HowLIVerllllcllectual

Propenyl11､＼･'Pro､'idLISthC叩PLISite.itLtli､.ビ1theintellectualrightholdersthelegalrighttoLIOntrOlthei=､,Fork

ilndthus＼vouldrLISultedlo;1nllCtOrmonopoly.tiotlllこlWSiness州LtlLlrCC川1tr11dictinLuWithLlこlLlllOthet~.こ111dit

i"I1111ortM1111ethこItthLldl-こIrtLltleompCtitionbilldidnottこIkL,thL,(,PPOrtunit)!toeleilrlyidC一一titい hLtlitlka-1d

thisisbCLlこIuSLltllCindusttTincMT川tlyrllLlinLt!LIXtT-州1LIL.llitiLlism､､.itllrllこ111y111uhillこItionこIleoll叩1111iesexcising

Llh､1-;､t･L､三､一…‖:､三いt.,I.､･.:l･､ih∴一車 ､､!卜:･;､:‥一･:.-＼､i.･… ･ドL､;lh､-:I"iiLLL川 ト､､仙 ･1･-｡日.L.!い-了

三.jThttl.inktlCl､､t･川tnlLL]lLtLltJil='I.叩Llll.Ilti臣:hti川tけ(Hl叩LtliliMlI.;1､､inS一爪､､;1rLLhtlLJ＼叫

2.3.1ccnemlLjnk

lt豆swo血 もonote,mostcomp油 ion臨画sla電ionpFOVidesexem画on22もointelleぬ a極 ope噂 righHntheiy

scopeorapplicとItion.ThisisbLISeOnthet､､･otier111eOry.therlrSltiLlrist…ssumestllelegislatorhn･pepr叩erly

detlnesthelilllitssomuLlllSOitWillrulrtllitstlunctionol､sti111ulLltingrathCrthallStymieingimlOVationLlnd

progrLISS:こIndthesLILIOndtiLlt-relLltLlll｡rcstrietionorthcpr叩 r i e t 1- TTholdcl-SIoimposLIOnthirdpLltlieS"Jit1-Out

beinginherentoraneillaryもotheT顔 tassueh23.AlthoughmosHnt測ecttialpropertyrightwouまdbecons雇der

l11Ⅵ･･h11underitsllLILl叩tedlimitsbtltincel-tilincircumstilnLleSthLlilltellCCtulllpropL,rtymonopolybCeOmeS

unlaw氏1豆inamarketmonop坤 24.
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NC､･enhelCSS･itisit-LICCumtetOassumet1-atintellCCttlこIIpropertyrightpt･omotesmal･kLl=11OnOPOly.

Intellectualprope噂 Y励 噛 antsexelus豆ve貞gh沌owever,thisrightisnotrnonopolyintheeconomicsense25.

Inte11cctuこIIpropertyrightsI-1LlyCreateadominatltmilrkctbuttl-isisnotbecauseorthei11teLl亡CtuこtIproperty

naturebutrCSultedfromthema1-ketsituationsuchこISnetworkenlectorlock_inLlnleet二ll.

ThelinkbetweenlntellecluこllpropertyriglltL111dCompetitionpolicyisbasLIOntheidellthateeoTl0miLI

LIXClusivityisre､､.LrardedtowardsinnovLltiot-thatis､､:.orthbeingprotectedat-dthuspromotedtechnology.tlutit

こllsowouldeneourageこInticompetitionacts･TlledictlOtOnlyOI'th亡SetwoPrinciplesappliestoundermineeilCh
otherこWl-erebythecoreprincipleorcornpetitionpolicyistorLlgulateLlntjcompetitionactsthatsomctillle

arisefromtheexclusi､･･ityrightsgral-tedbyintellcL.ttlこIIpropertylaw.RegLll-dlesstlleFLI仁Tthatbothcompetition

la≠:'こIndintellectualpropetiylこ1､-rellbletoeo-exisLtt-eexPIoitとItionot､intClleetllalp1-0Pertybypropt･ielal)I

holdersaresonlCtimewouldbeprohibited(othen､.risearelawful)bycompetitionpolic),.

Mostanticonlpetitionactsarisesfl-ollldutiestowardotle､scompetitor.thereisnosuctldutyunderintellectual

propertylaw･Howe､･でr､eO111Petitionpolicyimposesuchduty.itestilblislledboundariesonthosemonopolies

byimpos豆ng息iabilitywhenぬeproprietaryrightholdersTeS血 tsdea及ingswithcompe汀ぬrs27･Neve血eless,in

aditTerentperspective.itLlallbeseenthatbothprinciplehllVeilCOmlllOnaim.Bothcolnpetitionpolieicsand

intellectualprope吟 rightsaimtocreateincentiveto主軸o血cenewpTOduct28･Bothrightscomplementeach

otherinpromotingtechnicalprogresswhiellWillultimatelybenerlttheconsumer.The"theoIY Or

complemel-tilrity"isbaseontheideathatCompetitionpolicieseneouragcinnovationwl一enfacingstronger

compe溺ori;andinnovationismorelikelytoexistifitprotectedagalnSt鮎e-riding29･

2.3.2SoftwareProtectionandCompetition

Theneedtolimitstl-eprotectionot､computersoftwareforthepurposeorfhirCompetitionisesse【-tiとllwittlin

thectlrrCntteL.hnologybackground･Selectedsoftwarehavebecomeastandardizeproductinthe111arket.A

simpleexample°ilnbeillustrilteWiththepersonalcomputernlarket:withMict.osortCorporationandApple

Companyarettletwomaincompa-一iestllatPrO＼･･idesortwとIrCapp一icationtobeusedwithpersonLllcomputet-S,

OthersoftwareapplicationbyotherCompaniesfhceadillleulttaskitlCOmPCtingbeeiluSettletwoe川一一Panies

tlaVeCreatedこtStilndardizeproductwithinthemarket.
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Itisworぬtomo略 theinse鵬dbalancebetween軌emielleeiualpmPeTtyrightandCompetitionright豆snot

mLtlmltop川ali/亡1hLIPrOPriLltllT)･'holders.ThLlriLuhtconrLlrt~LldM1derttlLlintellccluこIIpropLlrtyStlOuldnotbe

und∬111ine二110＼＼･･eVLlr.LTOntrOIorLlbuSeof-sucllI-iglltisnCedL.dtodea一､､･.ith.iIIOrdertoct'L,こItLlllrllirmこ11.kLltこInd

thCrLlrOrL.､＼'OuldbctlL1111thCconsumer.(lompL,titionpolicy､､･･ould血こ11111こluel-t-LllこItedto(toI-こ1---L.afL.､､r)二t)!itlg

｡rPrOduLIL--erusllltoliLLLlnSellndilhusingdo111iI-ill-IPOSition･

WittlinthLISOrt､､'Llt'eindLIStTT･′､thm ctot､imticolllPLltitioTlllremostlyrilllulldLlrttlL'issu亡Ortyil唱.rLlruSこllor

licensingandabuseofぬmimantpos壷モ壷肌 着mUSv.Microsoft30滴 eぬetwas舶 t…Microso飛monopolizedthe

叩Lll-dtingsyst州-1-llrkethydiscourLILi!i一一g NetscilPerr…一一eirLlul一一､･.ulltjngWindol､rSdirLICIcontrol(一､.Cl-

hllrthこIre(nlOnito r . k eybol汀(i.mouse.printet-.communications.diskdriveslこItthele､,'Lllor‥こ叩PlieこItjon

programminginterfaces"(A P 卜 だomputeHmねnTlat皇onnowatdeeplevelsintheoperatingsystemdiTee血g

various鮎nctionsof-input,ol哩ut,processing,display,storage,etclMicTOSO魚wi血heldkeyinteyoperability

spec浦cationsordelayedgrantinglice‡-Se§topressureCOnCeSSionsfromNetscape,Inte吊 BM,Appleand

RealNetwoFks.M雨 osoftspen沌eavilytodeveloparivalbrowser,ImtemetExplorey予then孟tac轟柁Iysought

一･-= i ､､･- ･卜L!けt=･巨匠､･し･日t､ミニ‥､了 !..､､･､､､≡､:.･.＼i.､‥ ･.I.ド.､;･･トLh..､･j＼..･･州… 加

bynliljnlllinsitsmonopolypowCIIShyこIntieol叩 亡tjtjonnleこInS.

TheMiRcjlOSOjiCase,illiiStTateaClassicexamplehowproprietary廃hモholdersareabletoabusetheirrightim

thecircもImStarleeSWhereasoftwarePrOdtlCtbecomesastandardinthemarket.Thecoreprobleminもhisease

wasthefhct偽atMicrosoftwasabまetosusperldtechr10logyadvancementonmiddlewaresoftwareby

BrowserandSunMicrosystems,areexamplesofapplications浦wa陀 thatreまiessubs音antiallyonother

I.r＼･:.-:呈･.L･､､こ:)1-:I-.

ThebalancingilCtbet､＼･でeTleOmP亡titiollPOlicyandintellectuillpropLlt-tyrigtltis-一otOnlytoct-L,atLlalair

mこ1rkLlthutalsotoclleOuragejnnoviltioninot'dertocreこItebettereonlPetition.TheideilbehindtllePrOtLICtion

ore川11PuterSOrh､･･こIrLl(_WitlliTIPatelltalldCopyrightlaw)istollT'OhihitilllitLltionorcopy:illgllndnotprogressor

innovlltionorotheri-1d叩endL.ntCOmPuteIISOrt1､･11rLl.Tllis､､rouldhL,truLlil一､､.てarelivinLIinこ1nideこllsoLliLlty.

､､･･hereproprietalT･rightholderd(-notilbuscthLlirriLtllltSbutthCrllCtr州1こIin.iTlthesortWal-i,industlT､＼'herea

pro(luctbLICOmLISthCStLlndat-d"･'ithjntllel一一こIt.kLlLltStrOnilitltellCCttltllpT'OPCl'ty.,PrOtL,etioTIPro､･'id亡tllCtでin
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CllLIOurllgeabusivmctofat-tiLIO11叩LlitioniltldwilldiseourこIgeinno､･'lltionorotherproductsirinformationis

notableofbeingshareswithothers;as主星亀ustratedintheMicrosoftcaseabove･

Il…でヽ･.･er,beforegoingLln).IrurthCrWithtl-elegalityこ11-dtlleideこIlismofbこ11こInCingtl-ecol叩eti､.cl-CSSinthe

sorhvareilldustryこWCSllOuldconsi山一･Wlll-tnlこ-kesortwLlreindustlYdifTerentrt･omothCrindustTTthこItこIre

bL-itlgbelletlttl'omtllePt-Oteetionorleglllrightundcrlt-ei一一tLlllectuニーlpTIOPLl't)I1こ1WIForilr)Hinttoconゝidcl 一.

sortwこIrLlindustTTrishとISCOnteChnology･.tllatdt.i､･tSfrome州11-alibility"･･itLIOthersortwLlre･SoflwLlreis

usuとlllyct･eilteSOntopOI､existillgSOr1､､･･areandapplicLltionp1-Ogrこ川一minginlet.fhce(_APl).

王t孟sa呈sowellestablish軌at偽ecW汀entSO触 areindus噂 maintainadominancemarket,itcanbeseemthat軌e

sort≠こIremこIrketisLlelassieexamplCOrnetworkmこIrketニー1-LitOneProductorstこIndこIrdtendlowlllrdsdomi-一il-1cc

withintlleLIOm111erCiこIlmこIrket.Mill-OSOrtWindowapplic.ltionWouldbestillustrlltLltl-ispositionこitcanhe

ilSSLHllethこItWithintlleSOnWこ汀LleOnllllerCiこIlmこIrketnlOSttlel'SOnillComputeruti】i/LIMierosortWi一一dow

applicationasastandardoperatingSystemhenceithavecreatedastanぬrdizewithinthepersonalcomputer

tlSer.

ThCrerOre.nL-WSOftw;1T･Ll叩PlicこItio11lleedtointeropet'ilte､､'ithth亡Microsort'sopLlrこIlings〉rsl川1i1-OrdLlrI(一

gainLISliceorthemarket.Wi1110utthceompiltibiHt);.flew11PPlicこItionshilVethLldifrtLlultyto1-亡netratCthe

milrket.llLlnLILl.tObcllLlrttFromthL,dominancemLlrketofMiC1-0SOrtWilldowiltldpcllclrこttLlthelllとlrket.

developme-llorne､､･sort､､･こIr-PPli"llionneedtobellbletobeeompatiblC"･riththeeurrLlltm こIl･ketleLldet･･

Ttlisehilinreactioncreatesa‥llCt＼＼.OT.keffect.IwherL-byoneLISLll.OrとIPrOduLltbeLIOmeSmOrHI.illuableitsmOrLI

peor)1euseit･Tt-LlnCt､川rkeffectcreilteSi-Standllrdtoonepartic11111rtCehnology二ttlCrCrOrCIllSrLresultone

paTtieulaTCOmPuterSOftwarebecomesdominantimthemarket33･Hence,itcreatedade壷Ctostandardthat

HarisesfromtheoperationofrnarketpTOducもandrejectitcompetitor"34,AgreatconeemisthatbycFe姐nga

dominantstandat･d､onLISOftwltrLlrlnllnlこIy"lockin''llleWholemこ11-keLmakingjtjmpossiblLlforOthe一一

progt･illllStOinteropel'こIteandsoimpossibletoeompCtCLOt､eourゝethec川一一PLltitorrnこlyLIttCnlPttO111igratetoil

completelydifferentstandard,andcreateanewmetWOYkeffectbuHhiswouldsignificantdestabilizethe

standardizaもionpTOCeSS35andthusweakenthetechnologyprogress･
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Assucl-illOrdertonlainlai--ndg;li-1arilit'compctitionwittli-itllCSOlh.ilreilldustry,e 州 1IlこItib ilityor file

仙 い:… lM 一二….､･､王∴･･･:一､-､ 卜 ､一一.･･:･-､･ ･∴･L､.､∴:い■申 - :､J､･仙 ･..hi:､い､.:卜 :i..1､･･_､､･1.:I･..

workwitheuTrentprotectedso氏wareinproducingcompatiblesoftware.

Softwareisbasicallybaseoncoding鵬IngatypeOflangt呈ageinwritlngtOCreateWOYk摘gso疏wareもo

p亡rrOTl111こISk.ALlowinLutOuトビSthLIPrOl亡CIcdcodinLeOt'LIXislinLetWnWllrLllloI.iTllLtl'OPCrLlhilitymLlこ1tlSSOrtWLlrCl

tlr(一gmmLlrCこIblCtOCOmtllM1icこltH､,HlL.こIChothLlrtOPCrrOrm(ii恥r川ttltSk.ThCi山… I､jnlCl叩Llt'ilbilityisllOt

topermitsotherstOi王血 ngeanyrightstoCreateaduplicatesoftware;Butitistopromoteo洩erstocyeate

independentso疏warethatabletoworktog油er.Al抽ough,軌eideaoFamowlngusageOfanyprotectedco°ing

rot-thepurpos… t､itllcl-OPeT'こIbil恒.isnotncLILISSL1171.aPrOblLlnl:ti､compこmiLISlla＼TinLLIlhLllCgillt'iiiIhtll,ouldjLJSt

aHowothertousetheircodestocreateotherindepend鮒 software,wh融1inthelongmm融11benefitthe

generalpublicaswellcreatingaSupplementarymarket如 伽 irproduct.

r--1亡1℃iい､.hClでthLl)inkot､ulml-Lllilionp｡licyこIll(1int亡lleLlulllpl叩LllyrigtltOltLIOmPutCI-ゝl)rtWこIreComesinto

thepictL)rLl,PrOPriLltこ113･･,Z'ighttlOlLlLlrゝり111YingthLlriilhtorこInlこlrkctstilndllrdllrOduct)…1tt-0川1cmarkCLand

theyusuilHycllOOSLlilndpiekこInds川11Ctit11LISCllrOrLILlunreaSOnllbletCnllSfortheutilizこItiLlnOrtheCoderol一

pt呈TPOSeOFinteroperabiliもytAlbeitsuchactio雨Swithinthe壷rightconfTeTbyhavingtheintellectualprope噂

lawbutshould血erightsbemaximizeuti呈izeto軌eextentthatitwouldgiveanadverselya耽cttotheTightof

thegeneralptiblic融 hin伽 marketofsoftware37･

･1･(-tlnlllL､tili"[1])(I]iLt.Ii川tlI.imit､Orlllt州LIL.ttJilll'I●叩L.rT.1JliglH＼tlr(-"HIIHHL.rヽtltll､urLL

3.1General

TllCCOnCePtOrこ111).rCOmPetitioTllllWistolilllitsこInydeillingsbeingilbl亡tOCOntributcalllOnOPOlymarket.TtlC

notionorb111こInei-1gtl-LlriglltSuSui111yril=､､LithinlimitingormonitoringこInLiCompetitionacts.Withintlle

sortⅥ.ill'Llindustl1,.ttlLICO】11mOnilnliLtOIl叩etitioni.lLltSboilsd州11intoljcLlnSingヱIndLlbus… rdomillこmtPOWC1･.

1tis＼＼'川1llI(=1Otelhillinlellectuと11llrOllCllyt'ightpILlySこIdirLILltrOl亡in)-1こlil-tこIiningtherl-iI.billa-1eCrot.ilftlir

marketcnvironmenL
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AtprCS川ttheprotectionorLIOmPutCrSOftwLlrerilllundertheLIOPyright)i-lWLlndpatentliIW.bottllこIWhavetoil

certainCXtCntProvidess0--1egenerllllinlitiltiontolhCrightsconfersthLlrein.AshiLul-lightedearlier.thenature

ore川1叩tlterSOrt､＼'ilreisbasilOnCOmPLltibilityorotl-LITStこIndこIrdizesorhvllrCPrOduct･TtleP1-0tLICtionseonrLlr

WithinbothlawswouldlimitanylletOrjntL.rOPCrilbilitywithotLtttleCOnSentOtttheproprietaryholdersITllisin

tunュCanL,reatL,adomillallt11111rkLlttoilPlltliculilrCOnlPllnyinmLlitltaillnotOnlythel1111rketorこIStiⅢdilrdi/,e

softwarebutalsotlleSeCOndilrymこ汀ketforinteropcrablesofl､varL'.

1--lookingatthe､､･rholepicture.alicL-nSil-gProcedureofsoftwllreCandjscoumgCtheinno､･こItionortllC

so触 a融 ndustry38滴emaimreasonforthisassumption呈sthatpossibil画 狛 here餌saloftherighもholぬ S竜o

pt-O､･･idesucllhcensingforthepurposLIOrinteroperability.Competitionpolicywouldilbletoremedysuch

sittlation,､､･'1-erebyinsituatjon"'hercacompanyrefusetolicenseorgi､でinrornlationforinteropcrilbl'lllty:it

deemsasanactofanticompetition.Herein,ぬere鮎sa及canbeseenasanabtlSeOfitsdominantPOWe㌔9.

AsignirICilntC乙はetOiHustratetheabovecanberoundwithtlledecisionol､theEurope;lnCourt.Tustice(ECJ)

inIMSHealthGmbH&ColOHGv･NDCHealthGmbHaColKG40;theECJheldぬatthere触albya

dominantcompとInytOgmlltlicensee､･rentopotentialco-叩etitor,Cotlldbt.eilCl-eonlPetitionlawinparticLtlllr

Article8241where(a)theundeぬkingreques血gthelicemse主軸ndstooffernewPrO血ctorseTViees,not

offeredbytheownerot､thejntelleetuこllproperty,andforwhictlthereisapotentialCustomer二(b)the-'1-C1.Ott

therightsistltlabletojustifythereftlSalbyobjectiveconsiderこItionand(C1therefusalrLISerVetOtl-e

intelleぬalpmpe噂 owner伽 relevantmarket,byenablingittoeliminatealleompetiも豆onontha電market42･

AlthoughinthiscasethemarketinquestiollWasnotSOftwaremarketbuttheessenceoftllejudgmentwould

ableforpartiestoseekremedyintheevelltcompanyrefusestOSupplyintlon-1ationforthepurr)useOt~

interoperabilityincreatingasecondarymarketforsoftwareproduct.

lloweヽ･･er.intlleSituationwhererefusalofinllonl一ationilorinteroperabilityisnottl-i-mainissues.then

eompetitjonpolicywillllaVelimitedelTcct.E＼･･'enirlicenseisgrantedllot.theputT)useOfinlet.0Perability.thL-

1ieLlnSingleesbeingpaidinlieuoftl-elicensecanalsocreateabalTiet-touseandwoulde恥ctivel):'reducethe

numberofavailableproduct43書Fu血emnore, interopeTab血ylicensingfeesultimatelycouldalsolimit

especiallyfortllOSCWhoea11110tmeetthelicensingeriteriこISuCtlaSOPenSourcedeveloperandaeademics'ror

w払豆chthesegroupsiso鮎nrestrictedtousingordyTOya噸 翫epatents44.
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(lol叩亡titionpol恒･reilnLlnlysorilrLIontt'olこILltSthlltCLOIIStitutetoLlmonopoly.､､･rhとItmostPOliLlylm一､JidLlこtrLl

generalprovisionthatisabletoaffectawiderangeofin血stry･Actionbytheproprietaryholderssomet血e

donotconstittltetOantieompLltitionilCtS.S川11eこICtllrビSuCllこISI-0yllltybaseinteroperabililylicmSeClITlhLI

seenaswithintheleg呈t五maCyfbTtherig h もgran官edbutinsofaritdoesadverselyaffectthegeneralpu柚cas

weHasthecompetitor.壬tisunreasonableto摘C呈udespec摘climitationofso魚wareusageunder洩e

compCtitjonpoli｡y･Thereshouldb亡Othcl'meこ1--Sthニー1ilreilblCloLlfTL.eti､･ヾ1ynlOnitorilCtthatlimits

i11tCrOP亡rllbilityorsort､､'こItで.Linliti1tionforthLIPurPOSLIOrilltC1-OPLlrこIbilityiH1CLldLldtobmddressspecirleillly.

.1･ユl.imil;lli川-nJrllllLII.nTlLLl-1lbiJit.vI-urpo､ぐ

CompClitionlilWisnottheonlymea一一Stocountct.balancethecompLlti＼rmeSSinthesort"'arL,jn(lLJStry.SpeeiflLl

]inlitこItioTl､､'ittli一一theintL111ccluillpropc1'tylml.wouldills0llblctohLl1pincr亡atingilrilirmこIrkLl.llil＼･.illg＼＼･･i(1亡r

protectioTIOl､川1111-utLlrS｡rtWLlrLl(bothundLlrLIOPyt'ightilndpこItclltl汀"･'1ニintLlllcctuこ11propLlrt)･.Pl'OlCClionor

computerSOftwaTeisseentoreachastagewhereitisoverProtected.ThereistheneedfTorinをellec細 l

pror.Llnylこ一､､･.tOPlilyat-OILlinbこtlimeingilrilirmllrkCtCnVironment.Countl.ieSliketheLlK,LJS‥･Llust1-111iこliln(1

theI-:.uropL'llnCol川11tJtlityけ("=1ilVC.ntこIkLlthCopportunitytoLlddrLISStllislimitこItion.TlleSL.eOunlriLISSCL,thLt

nee(11outiliz.LiditltLlllLICtuこ11propLlrtylこ一､､'inlimitingthLlrightc川1rLln-LIJTlこltliculこ-rlyfortheputt)US‥-r

interoperabilityofso托ware.

Thel-eisastrongneedforsofh､･'aretointL-rOPL,rableandtoLlnSulでC｡mPこItibilit)･･.het､､でCl-flleronllatS.netl川t'k

protocolandimterfaceぅaswellastheneedforacommonlanguageandstanぬrd45･Theso魚wareindustryhas

reLIChedtoこ1StilgL1､､二hereitbecomesmorLICOmPILIXandintCt~d叩LlldL11日､.ithotllLlrPrograms.帆/Ttlerea

tecllnLl1ogythこItbLILT川11LlHl血 rllLltOStLll-dal-discontrolledbyとISinglLIPl̀OPriLltilryholdL.I.,ttlerightholdL.rhllS

slgn漬CarltPowerandcontrolovereverycompanyandindividualthatseekstocreateCOmpu嘗ersoftwarethat

iseompatibie46･

ThcnCL-dforilltLlrOPerilbilitygoespllt.1111亡lWithtlleCl-arこICteristieorcomputet'sortWこlre.TtlL.mLli-l

cllaraCteristiLILlrC川1lPutCrltlrtWilTILlisitsilbilitytol'unctionthroughthecomllluniLlこItion＼＼:,jthoth亡rSOrtWこIrLl.

ThH111]tti-1ilyCl.edstructtlreOrL10mPutCⅠ.SOlh,till-Ll.inWhiLlhthLlruTILltionofcomputCIISOrtWllreilt叩PCtllLIVLll

areperformedbasedon血oseaHowerievels郡,Thus湖 CyeateaCompetitiveenvironmentwithirmheso触 are

industryltrequirestheability触 uppeHeve凄so触 aFetouse鮎nctionandrillesoflowerlevelso鮎raTe4茜･
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Tl-Ll.Lll'ore.toIでStt'ictthLILIOmmLll-icエーti川1bLltWLlCIlt､､･..OCOmPut亡rSOrtWill-ebyllnymCこInS(こllbeitjtisperlllitted

byL,lWundertheLIXClusi､･でriglllorintLlllLIClu111propertylilW)":OuldunderLlutttlCIlIHcこIPこICit)/ot､runctionlll

Ll(lnlPutCt.SOrhvllre.

Thef三uropLllln('ourtorFirstlnstこInLILl(Clご1日lil､･tthLIOPPOll川1両.toad(tressthisis→LILlun血1.tllCCこISLIOr

1.･1､- ･･･'' ･-ド::-､､､＼∴和､･､一日､･;LL､､･い＼･lド､l＼11LL･!I.･!､し､r､!:.l＼･-L一日･･:!い:､-: ･･､､l. ･･!‥‥･一､し.●L-;

eilnnOtConstitutetoill-llhusLIOrdomi11こInlposition､､･.ithi-1thenleaningor,Zl'lL'(./i,(ヾ_TortheEuropLlこIn

commtmity50because燕 S‖heinFomnationisprotectedbyin溺 eぬ a極 ope噂 rightandsecond血ecriteria

establishinthecaselawwhichdeterminewhenanundertakingmadominantpos摘omcanrequiredtogranda

lieemseをoa3Tdpartyaremetsatisfiedinthiscase5i･TheCFIhe豆d竜hat"theyeisnoneedtodee豆dewhether

Microsort'sconductConstitutedarefusaltolicenseintLlllCCtulllpt･opLltlyrightstoilthirdpartyH sincethe

strictcritL,riロagLli一一st､､rt-icl-suchilrefusこllmillberoundtoeonstitutC三川こIbuseorild…一一inこIntPOSition､＼;ittlin

血emeanmgofArticie82oftheEC52" ･

tntheEut一叩L.こ111:Ill-'Lt･(,叩fi:H.EILVt∴theCFTLllLlarly,lidLlntifledthtlttherCStricti(-ll0f'叫叩tyjngintel-OPCl.llbil恒′

jnlbrmこItionundLIT-itlicclnS亡Pro､-isionisillllOuntLldt… eoflduLIot'anti-compLllitioTl.WhこItlhiゝCこImlLIStこIhlish

ttlill. in l…1PCt-Llbilityisillegiti一一一こItemCthod､､.ithinthLILltl､ヾlop111CtltOl､C川11PutLlrSOrt､､'LlrL..WhethLlrOrllOtthe

i一一tLlrOPLlmbilityinronllこItiotlisprotcLILldundL.rintell∝tuこllpr叩Cl-ty､＼･ilゝ110timp｡rtllnい､'tllltil叩Otlllntisttle

rcstt'ieti州 isprol-ibited.ThusiseotlldbesecllttlatinlLlrOPCl-1lbihtyCouldhLIC(一日1i血t.LH'こllidlinlillltionwitllin

tlleSOrtt､.arePatentandcopyTig1-t･

AreportissuedbyUSFedeTa豆TradeCommissionhavehighlightedaverylntereStlngObservationperta王nmg

tothecharacteristicofaso触 areindustrywithinsoftwarepatent,tmder偽erepori53, it highlighted恥e

characteristicofso鈍waFeindus噂;a)irlnOVationoccursonacumulativebasis;也)requiredlowcapital;C)

rapid rateofteehnologica豆ehange;a)alternativemeansbesidepatents餌 fbster豆nginnovationande)the

infancyofp aten も p FOteCtioninso触 areir血 stry54･Thesecharacteris毛ieもo anextentdoesnotjuSt浦edthe

m onopolyriglltStllatitrLICei､'erronltheprot亡Lltjonol､patent.TtlisisbLIClluSL.～utllikeotllL17-industriLIS.the

LILlnlPutCritldustr)∫maint扇nsエー11LIXihlLlilttt'ibutionhll､･.ingこIlliglltCLlhnologytut-no＼･Cr＼＼:.ithmillimulll

i-1､.亡StmLlnt.TherLlfbtで .itisl'LlilSO-1こIbl亡tObillaneelll亡rightgil.e一一tt:.itllleLe1111i111itこItionsuellこISintLlrOPerこIbilit)I.

tomaintainaeompetiti､･･.cmこIrkCt､､,.itl-inthLISOrt､､･･こll-eilldustIYinordertobenLllltthLlgenerillpuhlie.
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.I.1 (ヽ)L･L.iliiLヽりfh"rLLlミLL:iitl)ll仙Ill

Lhlil;1ti(wlForjntLlrOPL1-1lhilityLHlLILlt'thLlintLlllLILlluillpropLlrtylm､'shoul(=1LldiScllSSCds叩こIrdtCl)r､､･itlli-Ittle

piltLlnlこ1ndLIOl-.VT'iglll1m ､'S.Si一一Llebothlこ一､､rSllt.0､･.idLldifTLlr川tLl叩LILlti一一thLlr".OtLIClionor--1PutLlrSOrtWこ17-C･

ll-亡ハPrLISSion i→I一一10tLILILld L"1LlLIT'叫lyZ.ightlこ1､､∫､､･.hLIIでIISthLlidLlこ)bLlhindthL1､､.0rkinLuisprotLILILlLl=-tlLlr

plltL.ntlLIW.lllLllilllililtionforthepurl-OSN t､jnlL.rOPerこIbiLityisnot一一C".undLlrLIOPyt-jghtlこl､､.i(lotH1try.Suchns

UK.llndtheEChavecstこIblishcdwmLlkilldorliTllitlltioTlrot-thLIPu叩0ヽ=-1､illtLll'Ollel.こIbilityundertllLlit･

copyrigl-Il画skltioTl

Howevertmderthepatentlawthelimitationprovisionsimilayぬthecopyrightlegislationisyettobeembrace

bythelegis加ors,Although,theuShaveaddressthisissueunderthepretextofantiCompetitionacts,Which

ぬilunderSection2狛 heSheFmanAci55･TheUSSupremeCotirthaveacco融 henotionthatamactOfa血

compCtilionahlL-1いdcl･i､･Llrr州-lLtgillこILh.lll-tこIiLl亡ゝ SL1LlHlSilPと-tLlntOrCOPyrighlit､thり-1･叩riLltlllTho]dLlrS

exeTtS軌eirdormi anceinonemarkeHnordertoexpandtheirernplreintothenext5('･Thisl融 omcorrespond

WitllthLlrllCtlhこItl'LlrulとIIot､Lui､-ingi11rOnllこItjonforputllOSLIOlーit-tCrOP亡rこIhilit).･(-1'こl←亡…1血tT･一一一arkL.I､､rOuld

と1mOLlnttOilnこIbulLIOI'JonlilllITltP…･Lll.

ThLl11PPrOこICtleSh_vtllLISL,juris(1icli州SrLllatingto一imitationortl-ei一一tellectuLllpropcllyrigtltrot.th叩urPOSeOr

intcT･OPCrabilit)IdocsnotuTldCtll-iTILltl一｡PrOPri亡ta【),rigt-IbeitlgeOnrL,rthereM-dLlr･ThebLISeSOI､

interoperこIbilit)IIilllitsこIrellOttOencourageOrlegalizedeopyillgOrimitationbuttoablLIOtherstoinnovこIteこInd

cm1PeteWi一t-il一tl一cmllrkclrこIthclrll-i"こ111- ingselecti､でOrtl-亡rlghtholdersthLlmSel､･,essolel),rbenerlttlrom

ttlemarketstlal･C.FurttlertllLICOnLlePtOrintCl･OPC1-abilitygoespat'allel､､.iththeallorre､.et'SemginLleringand

deLIOmPilationinretl'icl,inginronllationfort1-eputpOSeOfi一一tet.opLl1-ilbility･

3.3.1CopyTigtltLawandLimi tation

Thelimitation夜)rinteropeTab親tyhasbeenaddressinmanyjuFisdict豆ons;uKCopyrightActprovides

sigl-inle乙川lpr0､･･iSion…nthisj～st】Ll･undLlrthLl̂ clilllighlighledthこ-Iitisnoti"inrt･i一一gemCntOrCOPyrig1-Iiril

)こt､､.'l'ulusLlrCOnVLlrti1PrOgril111亡叩rCSSe(･linとIltN･1Llt,lullintt日でrSi川1亡叩reSSinLlhighLlrln.Llr1;tngullgeundcl~

thL.conditionthiltitiSneLl亡SSLlr)!tOJ…一m1-ilLlthLtPt'OgrLlllltOObtainthLljnrormiltionnLICeSSnTT,tOCt~亡こItLllln

ind叩endLlntド-･Ogra一一1､､Thiehcこ一一一beotlLtrこItL-d"･･ithth亡Pt･Ogt･Lll一一(1Ll…11PilLldltnL･･lthLlinrL汀-1111tionohtこIinedisI-01
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lト:良l､･l､-)I-･rl､･汀;､-i. :い＼∴∴･lこいし･-ハ王､い､･･.=l＼･"I.Jハ･･ミミ､､l:I.-日,miL.lLl･.:L･､､.-I-･･…･.I･､･川 :I

･!…;∴t._･八･･･は!･日.日､･-卜 ･日:-･､ ･､ミ･::iL_､･:/IL･日-1･=t､l:..日･川 :.ltいりL:ミ∴小Jt･･L:㌧､王､･.･∴･.:日･∴･一､･･m､王∵･;

1.邑､､hIlmLtL･ト !1､､≡:L､･L･､＼･L･･日､･､･.､､､卜､･lL･.ミ車 :,I-lt..､･.i･･日lmlこ::い･…-‥､･｡･.､･･､-ハ･い州し;Lt." ､･●･:､

holかrs.Although.thH､･oT-d‥interopet●llhility､'WこISnotusethereinbuttheCSSclleeSOrttleSL･'.tilH15(JBislo

;lnO".uSilgeOfintlot111こItionretric､,'eb)･ractoltdccompilationforcomplltibilitypulT)uses.

HowLIVer,theL7KActこIIsopro､･rjdessutTICientsafeguardsagilinstbil°fhithorunriliruseof'thclimitationby

ttleCOmpetitor.Underthesubsequentprovisionitstressthelawfulactordecompilatiom isIIOtPerlllittedin

circumstancesthこIttheuse1-(alhasreadilya＼,ailabletohit-1theinfbnllationnecessarytoaehie､,ethepenllitted

objective:(b)doesnotconfinethedecompilinglosuchactsasarenecessarytoachie＼∴ethepermitted

objeet壷ve舟 )suppliesthe豆rhrmaiionobtainedbythedecompilingtoanypersontowhomiもisnotnecessary

tosupplyitinordertoこtCtlie､,.ethepemlittedobjectivC二Or(A)usestheinrcmllttiontocreateaprogramwtlich

issubsもantia豆iysim血rin豆tsexpressiontothepr聯 amdecompiledortodoampactres電離etedbyeop画ght60.

TtleCOnditionpro＼･･isionsprovidedtllereinrcinrot一ccthepropriettlryholdL,r'srights什州1directcopyingbut

maintailltheadvilnCemclltOrinnovationwithinthesoftwareindllStry.ThelimitationsllOuldmとIkeiteasierfur

newsoftwareproducerstobreakintothee･tistingmLlrketbyenhilneingexistingsuccessfulprodtlCtby

inteぬeing前払thern別,

TheECalsohasaddressedtlleissueofdeeomplitionforthepurposeorinteroperabilityasalegitimilte

limitationofcopyrights‥11･lz-(,lt-6underthesubtitle"Decompitation､､oftheCouncilDirectiveprovidesthat

吊theautllOrizationofrightholdershallnotbereqtliredwherereproductionortheCodeandtranslationorits

fbnl1 ...areindispensabletoobtaintheintlonllationnecessarytoachievetheinteroperabilityofan

independenをcreaもedeomptlterprogramWi血otherprogram･I･62"

.Jl･TI'(.IL760ftheECdirecti＼′edidnotonlyprovidelimitationundertheCopyrightitalsoestablistlthet-LI〔Ttt-こIt

interoperabil極 量nfbmatiom(toanextent)donotcoveredbycopyrigh沌 W63.unぬ 伽 ECdiFee繭ethe

protectio1-0rComputerSO仙･areundercopyright°ilnbeLIXtenttOSPeCiIIcationdocumLlltSこbutitciln't

pTOhib豆t豆nanywayindeperlぬ timplementationofthespecifieations64･similartotheUKlegis血豆O射 heEC

°it.ecti＼'eLllsoprovjdCconditionrot'tllLlli111itiltion二itprovidestwoillStaneeS"･'tlLlrCbytllelimitこ11ionisnot

eol;Cred.Theusこ1geOl'theillrOrmationothertlltlntOこICtliLl＼TedilltLlrOPerとIbilityincre'ltingind叩Clldent
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computerProgramisnotallowed,aswei=oglVeOther娠 re痴eve壷nfomTlat壷on轟5す王talsoprohi柚 inusmがhe

inror111こItionfor(lLl､tlopnlCnLproduetjonor】11こIrkLltjngOf､computLlrPrOgmm SuhslこIntil川),silllilこIriTlits

ハ!､l:＼､一… I.∴卜 :-∴ I.J.､盲1JH1!･-.h二･･八･L-L-….I.E･L'"'

BoththeECandtheuKlawsprovideclearprovisionsaddresslng軌eiimita由れofcopyrighuorthepurpose

intLlrOPerabihty.Bothla､､.salsopro､･.idccollditionthattonotLllldLlnllineth亡PrOPt-i州ryhol血tl'srights.This

pro､･iSioncとInbLISeenilPt'0-LIOnlP亡titi川1､1ISjnct'eiltingと=＼･'idemとll.Leti印dLITICOurこIginilillnO＼･.こItion.こ111dllluS

川eOut-agCrilircompetition.

IntheUS,血e呈imiもa毛iori如 thepurposeofinteroperabilitycameindifferent丘)rm.Initialiy班edoctrineof

fairusetmdertheUSCopyright如t67havebeen血iizedtoallowactofTeVeTSeenglneemngOfsofhvareto

gainaCCeSSもoRllW嘗ionalcomponentofcodeinaparticularso触 are.ImsagaEnterprisesLtd.V.Accolade

lnc.68,thecoWtinvokedthe"fairuse"doctrinetoallow decompil廃 ofso鷹waTebinaryco°ein

Lli【て川1lStLlnCLIS＼lrhCrL'thLlrLl＼､raSnOOthLlrWilytOd∝iphL'rthLIL.hjtlintLlrrLILILlltOI-l･OduCLI LeLlnlビ SO llヽ＼･'in･Ll

I-I-O山ICtヽtt-ril叩LILtil-ICSy.トー州1.ThLIC(-ul.Ie川1LllL]dLldthこItWllLtntllLIPLll-W11LILlkingthLl川1dLlrStこ111dinghこIS

ILlilitimこItLll'LlこISOnrOrLl(-inLilゝいこIndl､:tlLITIIlo0thLlrtllLlこ111SOrこlCCL.ゝStOthL.unPr(-tCCtcldCl川1川tSLIXists.sucll

disassemblylSaSamatterOflawafairuseoftheCopyrightedwo夜.

Tl-eCourtrL=1hLlrC･WreSSedthc､･･iLl"･-t1-11日､:'herethLlreis goodreこISOnforStudyingori,＼LlmininLiIthL,

unproteetedaspectsof'aeopyrighledcomputerprogram.disとISSemblylbrI-i)rPOSeSOrSuchsttldyor

examinationeonst血もesafairusethatispnvilegedbySection1070ftheUSCopyrightAct.Thecourt

FeeOgnizeda臨血 SeeXCePti脚をodecompilesoftwareinordertoachievedmie㌻operabil桓69.

Howe､でIl.theprotll州10rcopyrightprotecti｡T-Pelt;liningtoi一一tL.r叩Llt';lhilityintt-CL7SdurhlgthattimH､IaS

一一ottllこIttl-erunctionalilSP亡CtSLll､tIILILIOlllPulCreOdCWLluldbeprotectedunderCopyright.butI-こItllertlliltthLl

re､でrSeengine亡l'ingoI､thenlrtWこIrLltOgllillllLleeSStOtheseunprotLICtLldlilnCtionと11componLlltSOfttlLILIOdLl

･＼､･:トti･卜･:･∴･､･､;･.､､＼｢＼･＼一･､･/J;､･l､し･=卜t･lLli､､､･:し.ドいlL.､!‥:ll･L.､･､･･!､､,..･i ･-- -､ハ-､･･∴u･､､･し､m

S'･LiI(Jt･ヾ(l(…,bythLILlゝtilblishi11CludHlLIC川1叩hngllndI-C､ヾ1.SLILlngiTILILlrjngri111undLl1-thLlrLliT.uSLldoLllrineFor

Lト一･･､･｢=･･り…一･l･t､･i･､･し･･!.∴l･､し.ll!い:､Lいml､L･1小lトー､.
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Subsequ川IlythelimitlltionstorthcpurTIOSLIOrilllct10PCrLlbility､､Tithi11thecopyrightprotcCtionllllVLlbeen

cod繭 dundeTもheDigitalM沼enniumCop画ghtAet72.underthes血 馳 "ReverseEngineerlngMmeAct

providesthこItこ‥… 'lP亡rSOnWhollこISl汀",'fullyobtaitledthel'ighttouseaCopyOFilLIOlllPutel.Pt.Ogmm111ay

cit･｡1日11＼･･ClltこltビLlhnologiLlalnlビこISurethilt亡treCti＼でIycontrolsueCeSStOllPLlrtieL)111rPot-lionoi一tllこitPrOgrこItllIbr

llleSolepurpLISLlいftidLlntilyingこInd州申7i一一gt1-0sLILllemclntSOrttlLIPrOgrこImthLltこ汀CnLICeSSi117:.tOこlClliLIVLl

intLlrOPLlrこIbiIityorこInind叩endLlntlyLl'LlilledcomputeT'llt'Ogril111WithotllLlrPrOLerこ川1S,ilndthllt1111VLlnot

pt-e＼riouslybeenrelldilyavailabletothepet-sonengagingintheL,ircLIm､.Clltion.totheLIXtCIltLlnySuCllLletSOI､

identificationandanalysisdonotcomst血tei浦ingement-73"

ThLIPrO､･isionsprovidmliI=heUSeopyl座tltSlilW ha､･,eestこIbLishi-riderandcompILlteapproachol､

interoperLlbili吋 IimitこItionbyi111owing'lCtOrdecompilitiona-1dre､･で1●seengilleL't'inginclleこItingLln

indcllclldentPrOgI.am.TllLIActハでnderlnCdthCWord‥jnteropembility''11StOmean‥theこIbilityorcomputer

programstoexchangeimfTormat豆onandofstlChpTOgTamSmutuallytousethein払rmat豆onwhichhasbeen

exchanged74".Thepro繭 ontoagreaterextentprovideanembeddedpoまicy(o舶rthancompetitionlaw)in

encoumgeinnLl＼･･ationtostrikeilbこ11LlnCebet､＼ヾclleLlmPLllitionrightandintCIIcetulllpt'opCrtyrrigllt.

3.3.2PatentLawandLimitation

Theprotectionofcomptweyso洗waTeunderpatentlawisdrivefromtheinsufficientcoverageunder抽e

Diamondv･Diehr75theSupremeCourtheldthataninven血mCouldnotbedeniedapatentsolelybecauseiをs

L11こIimscontainedmこIthenl;lticalfもrmultle.IllStL-こld.thecourtrcquiredェtlooki-Itl-eiTIVClllioTlitsu､､1101Ll･Tl-c

decisioninDiamon離 CasewasfuTtheTexpandedandaffirmedinReAlappai76;軌eSupremeCou純

prCSCribedthこItttliltillgol-ittlm ispiltLlntahlLlhLICこIuSCtheylimitilLq州亡t'こ11-purposLILIOTllPutertOaSPeeille

pu111OSe.PCrrOrnlinghlnCtionspursuanttothLISOrt､､･･Ll一一Ll.

TheprotCetionofso爪､.a-.L-undL-rtl-ePLltentlLIWhilVeC1-eこItedこIllugCimpHcこItion".ithi-lthLlLTSsofhvLlrC.

industr)･･･こmllnyCriticizethとItObtLliningpこltentSOrtWこIt-eiseasythus､川ultlrestrictmllnyOthcrtojnno､･.11tC･As

llighliLuhtLldLlこIrlier(intheseLIOTldpこIrtOrtllispとIPerl.thH1こItureOrSOr1､､･11reindustり,isilProductlhこIlこIt-ellble

tLleOmnlunicilte.､､:OrbandbeingLIOmPatibletoi,aCllOlhel-.ThCr:lCttllLltthLlreistl-enLlCdlbrintL,rOPCrLlbility

fot･eol叩こItiblLISOllWとIreIllworktoil.thel-hitsCt.eatedこlloLlkillmarketbyllluhi11こItionalcompanytllとItholds
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Elこ】lこInLliT1g(､州1ド1itionintheSon､､･.こIrLlIll(lu→try:＼･･.taLly･'Siこ-I-いドiti…(SこIilulAZi71

llliljorityorthepatL-ntSいrtWLn'Ll.Thus.tll亡CLllーtでlltPこIt亡1-IsystL.m SubstこmtillllyLl川lStl.こIinss｡rt､､.'こIlで

ill叩rOVLIIllLlltSi1ndinnovこItion二nL,ithCt'theL了SPこ-tLlntこlnd'1ー1-11demal●kOfrlLtLlllOrCongrLISShLISyL,ItOP1-OPOSea

soluti川1tO11dLIr亡SSSOrhvこ11.LliI-tL.rOPerllbility･rnLILlds､､.jtllinthepatCnt)m､.～ilLIOT一cct-nthLltthLlintc111こItionLll

comm㍊nityhasattemptedtoaddresswhile酬 owingtheuSinぬeaeeeptanceofs浦waTePatentabi摘y771

Competitionpolicytltl血1-tt-eUSAntitT-uStl画sliltiLlnhasbeLllutilir･LtLltotこICklesomeprobILlmttlatSOrtWこlrL･

pLltLlntbroughtrollh.MこItl亡l̀reli1tLldtoI)ringLlgTILICl一一Cnt.こIbusH-rLl川-1i一一こIl-IpositionllndrLlruSillol'lic州Sil一g

I-i-～hLIcllこIdtllでSゝbythLl…Irt･Indil'LILllythLHlntitnlStPr｡､･isionshこ1､･日ddrLISSthcis川LIOrinteropc一一Llbility,itl

洩eMimjS頑 Case78wheretherefusaloftogiveinfbrmation翫 血 roperab血ypuyposewasdeemtobean

alltiCompetition,ThLIAntitrtlStlLILuisllltiontlil､'ebeenusejnordertostrikeilbこllLl11CebL.t､＼/'LlenrightconrL1-

underthepこllentli1､､.llndrl'ghtLII'lhLICOnSu-llLtrS.ll-'ハ･CI..nothingunかⅠ.thecurrentPa一l,ntActprovILdCS

limitationofrightfわrtheptlrPOSeOfintefOpeTability軌us血reatening抽einherentbalancebetweensoftware

pTOもectiorlandtherecogn寝edpublicinterestinsoftwareinteropeTability洩atぬeUScourtshadalreadystmck

ir日hecopyri紳 context79.

undLtr111eECitis､､･･LlllLIStこIhlisllthこItiTltCl'OPLll.llbilit)..Pisil､･aljdlimitこIlionulldLlrthLICOPyriLl ll t lilW.llowe＼でt･,

patentlawdoesno沌nowsuchlimitation.Therewasamattemptunder血eECtoincludestiChままmita毛ionirlits

intellcctualpropenydirCLlti､･C･IntheこItt州11-ItOeOditvledpLltent仁一rLIOmPtltL.rtでlLltLldin､tntiL-tl.thepropos亡

directive80haveinci血 as唱n摘cantprovisiorlunderArticle6awhichaddress軌elimitationofpatentright

forthepurposeofinteroperability.

IntheproposLldirccti､･.e‥Jf･tl'L･/i,6̀=-1一肌i山slllat‥Menlbcl-StLlteSStlallensurcthilい＼'llCI.evertllLlUSLIOt､こI

pこttentedlLILlllniqueisneededrorこISignirlLlこmtPulT)useStlCllとISensuringconvLlrSionoI'thLICOn､.C1ltionsusLldill

twodi耽rentcomputersystemsoFnetworksoastoa五里Owcommunicationandexchangeofdatecontent

between軌em,suchuseisnotconsideredtobeapatentin翫ngement8盲目

ThePrOPOSLlarticILIPrLl､.ideと一､'LITT!.WidLl亡＼e叩tionwithinsotl､＼･.LlrCPこItenlrigl-t.altllOughtheidLILlbLlhilldis

nohlChutlhC､t:.OrdillgOrlhcと111icILIPr(-Vi山 こIhlこInkLltrulethこltPこIlenlrigllteLlnnOtbcluSLltOPre､:'cllt

i-1tCrOPL-rLlbilitybCtW'LILllt､､:OLll11叩utC1-～)･･Stclnl.The一一一こIinLlritiLlisH1forthisp叫-OSeこ111icleistllatitwould

threatenex由ingpatensinthedigitaltelevisionsector,W払eTedataCOnVeTSioniscommonand洩usresultedin
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numerouspatentinITsectorbe廃 une油 rceable82.Iiwastheopln豆omofmanythat,thelimitaiionproposed,

shouldbewoTdedsimi呈aTtOArticle60ftheECCopyrighもD豆reet豆ve83,wherebyconditionsofぬe旦imitation

ForpurposeorinleropL.rabilityiscleこIrlypr0､･'idcld.し｣nrortuTILltelytheP1-OPOSedirectivetlortheprotectionof

ComputerimplcnlLlntedinventionwasrLljLICtLldbytheCommunityjn2005.

AssucllthLlissueonthH･aljdityorinteroperabilitywittlillPatentlttWinEut'叩eremLlins､.ngue･Therefloretl-e

remainingconcerllahotlt11111rketdonlinalltWithinthesortwとIreindustT),llSingpiltentrighttor亡StriclaeeeSStO

theirsystemisbes沌 魚toeomp融ion及aw84･ItisworぬtonoteShat,many押isd壷etion盈PPeaTtOS喝geSt

tllatWhenissueorregこIrdinteropCllilbilityunderpatentrightappearsitshouldfhllanddeこllt､､･.iththerele､;ant

competitionpolicyこAlt1-0uLuhitisbesttohaveLlnembeddedlimitationwithintherighLSimilartothe

Copyrightla､､!inordertohaveastt'ongerprotLletionagainstactorabuseoftheproprietl1TT,holders･

■ J｢､1 I● Ir) I
i.I'roIL･LttiMlilntJL,imit:ltiMlillh王Ili川t.i"呂(:=-叩L.tI'､川Lli＼:＼tillillヽiitn＼iILJiltilHl

4.IGeneral

lnbalancingtheeompetivenessofsotltwこIt･eindusttT,r二Malaysiaisinadireposition.H'lVingnoLIOmPetition

polic)∫thatregulatetheSOftwarLlindustryha､'eexposeMnlaysiとIOrこ1--ticompetitionactivitiesbyeLlnlPany

thこItmonopolytllemarketwiththeirstandardizeproducLMalaysiatlaSlessabilitytortgt-IactivitiessuctlaS

tyil一gagreCnlent･refusaltolicenseal-dabuseactofdominantmarketholders･Withouthavinganyregulation

inmonitoringactoranticompetition.weneedtofallbackolltheprovisionsorintellectualproperty

legislationforasolutioninmaintainingafairmarket.

ltiswel一knowledgettlatinMalaysiaComputersoftwareisprimarilyprotectedundertheCopyrightAcL

howeverundertllePalenlActthereisnoexplicitprovisionthatextendsuctlrighttocomputLlrSOrtWilre.

AlthoughitisapracliceofMalこIySial}こItentOlrleetOgrantPatentforSoftwarethathaveatechniclllefTeLlt･

TIつEMalaysianintellectualpropertylegislations(PatCIltandCopyrightAct)havenotexpressedこItly

signifleantproヽ,isiontorc111edyこⅢtieompclitionllCtivities.TheMalaysiaPatentAct.doesprovideslilllitLltjon

ofright,W払eTebyitprovidesthelimitofpaterltri磨擁stoactsdoneon豆yforSCientificresearch85･TheActalso

providesaprovisionregulaをinglnVa混 血usesoflicensingagreement,SOfarastocontrolanycondition

imposethatisnotderive- omTightsconf転rbytheAci86･
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lllLIMillllySillnCop)･.･ⅠセhtALltlllsopt.O＼.idLISSOmClimit;ltionlotherigtltholdL'rS,lllL'mOStSignirlCLlntisthe

fa毒rdealingpnnciple87･Thepmnc豆pleexpressthenotionoftiSagethatcouldbeconside沌 irby血iFdpa噂 bu嘗

1jnlitstoこIL.tStllilt血と11＼＼･･ithCducこItionandnonprorltSPLIlllOSC.TllePrO､･.isionthLtrLlit-I"iPl.0､-idLISOtt-LIT

limitations;however,itisconfTlnedtoaet舶tdonotresulttoanymonetarybenefit88･Theseiimi融 orlS

expressinbothlaws,concentrateonlimitingtherightsconfhedbytheActs･Nothingtherein,addressesany

aspectoflimltmgtherightfbrthebenefTlもofinnovationfbrぬepurposeof鮎 com画 tion89.

ⅠII M illこIySilltllLllillkhel､＼'LILlleOmPLltitionpolicyandintL,Ill.etu.llproperL)Irightha､,i,nothLIL,nthoroughly

n PIorCd.ThCt.eisnoparticulareoncL-r-1tOCtlrrentPracticesoftl-亡intellLICttlこ11propLllyright-holdc.rsIThisis

becとIuSCtherespCetforintClleLlualpropertyrightsisstillwa一一ingandll-cpublicstillnLledstobeL.ducatedabout

thev血esofrespectinginteliecぬa極 ope喝 rights90.ThesectoTalnatureofMalaysiancompe紬onpolicy

limitsanycormectionbe紬eenthetworights.Exceptthoseindustriesthatisregtllatedbysomesortof

LIOnlPclitiont.eguhtory.AslljghlightL,dberorL,the(lomnlL=1icIltionLlnLlMuhi一一一L-diこlSectorI-a､･CSis-1ifleこ1nt

provisionsofcompetitionpo亀icyunder洩eCommtmicaもionandMuhimediaAct･Even血enno軌ingtherein

LIXllrLISSLISこInyrelこItion､､'ithi一一tCIILICtu両-I-0PLlrtyrighls･Th叩1-LICLIJingActonlydeillswithisstⅠ-.rdistributi､'Ll

ilo(Iissuinglicenses.

TllelinkbetwLIL.nintL111cLltuLlIPrOPLlrtyilTldL-川11PL.titionpolicyillMlllこIySiこ1.Onthesut'rLICLliゝ､.叩rlimitLldこiTl

theeonteXtof､protLIClionot､sorh､･.こIt'亡.ilismore e､.identlydoes-一otL-＼istこItこ川.Tl-どtegillp1-OteCtionoF

so蕗騨areinMalaysiaaShighlightedearlierfallsprominentlytmder血ecopyrightlaw,W油 alimited

protLIL,lionLLndet.thepi1tclltlLIWforSOrtWLlrehLIVingteehnicこllapplication.Tl-eissuL10rl一一こtrkLltmOn叩Olization

ol､sort"rこIreilldLlStl7､､･OulLIbLldi】TILtulttoltnillysis＼､･.itllOutこInyLIXistinglL1､､･inMこ1111ySiiltOLlddrLISiite＼istmCe.

ⅠもismはiaHono略 momop油zationofsoftwarewithinitsmarketdoesexistinMalaysia;however,

mechanismtolilllitsuchantscompetitionaLldoesnotexistinMl11こIySilt.

J･三llllilt､ヽ11LtヽlnH.lTit]ilいiこ1-I

'rtl叩1.OtLILlionH-rcompLltCIISOrtWこIlでundLlrtheintelleLltuこllpropcl'tyl頑1tenCOurilgeinnovationinreturnfor

LICOnOmiccxLllusi､:lily.1tisundCrSlと1TldablLltl-こttinLlentj､.cis一一ccdedinreturnofthH川rkdLlnビinLl~Lllltingこl

IIOt:･eli11＼･.亡11tion.HowcTVer.WithinthLlSOrtlヽ･こIrLlindL)SIT),.inthelongt'ulltlleeOnSunlet-Willbei一lLl

disadvantagesinceinnovationfわrbet号ersoftwareisbeingshotdownbycompaniescontrolthemarket.As
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pointLldLtこIrliLlrtheLlhLlrこtLlteriStiLtSOraSOrtWarCinduStl)∫i-reha､･,ingrequirLldalowcapital･haヽ･･ingr叩idrate

technolog昔eSChangesandinnovationoccursonacum laもivebas豆S9㌧

Thelilekcompeti､･enessatldstrot一ginteLlecluLllp1-OPert)･･.rightsprotectionintheindustrycreateLlbarrierfor

otllerStOdLI＼でIopllm ideasinanlicipこIti11gOfinfrillgemLll-ISuitb);rigl-IholdLlrSIC川1叩LlnythLll州 n111Ll

intellectualp1-OPC1-I)･!rightsnotonlyLIOntrOl".hoisullowLldi一一cl-LtlltingcompLltiblLISOl1､､･.こItでbutillsot､:'hoWilt

beIlblL-tOreceivethCinronllationtoWOrk＼＼.iththeproteLIcdsot1､㌧.rLlre.Malaysiilillthispc-.主odoftimcldoLtS

nothこlVeilCOnlPetilionpolieythatisabletorLlgtlliltCthLleXCLISSi､丁目一一oTIOPOlizLltionorsortwとIre.ThererorC.il

isrellSOmlbletobと111111LtLltherightgi＼ヾn"･.ithleg111limitationsuchinlet-operabilityinordc-ItOmaintこ-inこI

c州1PL,titi､,C一一1arketorComputersoftwLlt･etOh州LlntthLlgcllerこ-1publie･unrortunこ-tel)..･MilltIySii川intellectual

pl-OPLlrtylLlgislこItionsh11､でnOlilddrCSSthisissuelililll.

1ntLlrOPembiliLybeh､ヾm SOrt"･こIrL-isこInimI-Ortal-tこlSPCLltWithinsort"･'こ"-LlindusttTl.itis亡SSmtiこIltodC､ILllop

neWこuldt-LltlL･t'PrOgt-11111t｡I-I-0mOILILt州1Petition.TllLlrCr｡【.LlintCrOPet'llbilityI-1ニーy- LlruL-jillroILlllゝこIli111itこllion

wi洩in軌e血ellectualpropertylaw.IntheUK,specificprovisionispyovidedwi洩incopyright呈awtoallow

decompiiationofsoftware触 thepu叩OSeOfmieroperabi里ity･Actofdecompi呈ationdoesnotarr10unttOam

infringementundertheUKcop画gh摘 W92.htheuSandEuropearlUnionitisaceepted血atcopyTighi

と111m､,sdLl川11叩illltionこIndre､でl･sLILlngineeringforthCPurposei一一obtili一一inginlormこ-一ionreLltlirLldI(-ct'LllltLl

interoperab-esoftware93I

111thCSituationヽ＼･11Ll【でbytileSOrtWilreisproteLltedbypatentlaw.theissueofillterOPerabjlityWillbeaddressill

adi恥l･entmanner.ThLluSalldtheEuropellnllaVeaLICl'eledllndstrLISSlhatこICtOrreruSこ11il-Provided

infbrmationぬatreq血edfbrinteroperab主物 Wouldamounttoanactofamticompetition94and血 svio呈ate

thL-ru10VisionorComtlclitioTILと州.,lnapplyingcomp亡titionpoliL,ytherilCtthLIttheinfonmtionbeingrefusLld

tosupplyispl･OteCtCdundL.rCOPyrighttこ1､､･･OrPこ-tentlこ1､､･isil-1でlc､-lint.TheonlyimportimtTactisthLI

competitionacthavebeendulyexercisebythepaTties･

Ma豊ayslaWinsoonestablishacentra呈izecompe廊on廃i紬 ion95湖 is豆sas呼 量narightdireetion的Temedy

洩elongstandingissuePertainingtomonopolymarketwi洩inthesofTtwaTeindtiStry･Actsofanticompetition

sucllaStyingilgreCnlent.abuseot'dominllntPowerLl.gLreruSこ-1ot'lieensinii!こ"ldhuSiI-ビSRdealing1-こ1､･ingdltct
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1CSSerCOll叩ビtition､､†i11nnLllhLl‖1OdeT-tlteandregu l;ltLl･ llowe､'er∴ lS こInyOtller … 11Petition poliLly.Milhysian

LIOmPLltilionl州･Willonly!pro､ridCSrCllledytog州Llt'illil-こItiot10Ⅰ'al-titrustllLlti､･.itiLISL

Therealissueofcompetitivenesswithinthes涌waTein血StTyWhichmainlyfbeusesontheobstructionirl

advancementoFthetechnologywillmostlikenottobeaddresswith.The豆mportanceofauowlngreverse

Llngineering,dLICOmPjlLltiontlot'th叩 unlOSeOrintLl'OPCrabilityjsstillこIhsLlnt､､Jitt-intheMl山〉FSiこ1ni11telleCtut11

1-rOPetlylegislilti州 こmdthusWillLtOnlrihutcto乙川imbahn".Orrightro一･thL,bL,netltoItc(一一一su-1-Cri一一CrLlillingこI

fhirsonWl汀亡markLlt.

4.3Recommendation

TheproblemthatMalaysiaぬCeinbalancingcompetivenessofsoftwareindustrywithinint測ectualpmPe噂

rightisthatitdoesnothaveeaspee捕clegislationisaddyessthismatter･ThecurrentcopyrightlawmeTeiy

provideslimitedprovisioninaddressingtheissue.ThePatentAct豆sataworsもpos摘ombecatlSeitevendoes

notpt-ovidLISaCILll1rlyoutLillLIOll＼､･･h山1etlurllOtitprotectsoRⅥ･'llre.SilcllLILlintllimyissuLl.MLllilySill111sodoes

nothalvetllerOrtunatClohm.CCllSLlSthこItdLllIlonthisissueunlikeotherjurisdictioTl.

音r3addressmgtheissueonbalancingCOmPetiverleSSWi血in血eso魚wa㌻ein血stry皇nMalaysia,thebest

rLICt)mnlclldationistoLIStablislHlC州lT.こ11iZLILIOIllPClitiLlnPolicy.LIompL-titionli1､､･.SeemstObethellatural

pL-OCeSSttlillgincontrollillgthenotionor氏lit.mこIrk亡teeOllOnlic､､rithinthLISOrtWalでindusttT,IAsI-igt-lighted

earlier.MalaysiallこIStこIkenthegiantstepinllutrOnhこICompetitionActBill. ltwouldbeagrL,atVictoryfor

rLlirmarketsuppot.teril､tllefllturL.eOmPLltitionlegislationpr0､.idesasi‡-1ilal-Protectionllllltexistedinother

jurisdiction.TllLll三CLtOmPCtilion°it-LILli＼･LLlundLlr:ZJ･/i(A/i,(VIhllSSllOW11エーSt1-OngCOml11山11Llntinrlghtingilnti

Competitionaet豆vities.Article82providesanidealprov主siorlincapturingtheimportanceofre卵1抜毛Ingafair

market.Thisdtlielehighligt-IthこIt"11nyこlCtOrdonlinLlntPOSitionisprol-ibitCd''二itrullhc1-detailtheこICtStha‖s

prohibiiedinfbuTCategOries96･ItisdesirablethatMalayS1anCompeti如nhavewouldachieveasimilar

approachastotheprovisionprovidedbytheEuropeanDirective.

undcI-tllLISOrhl:.al･eindustry､ilisakllOWllrilCttllこltllllticompetition.lCtWillmostprobllhlyelllTyOutby

multitlとItionalcompLlniLIS･T1-isisbeeこIuSethL,nこIturLIOrSOn､､･areindustllril-bi-SLIOnSl州dLlrdml-I-k亡tP1-Oduet

whichamostlyownedby血esecompanies.ThereぬTeit豆sdeSirab嘗e抽amheMalaysiaCompetitionAct
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provridLISSunlcientpowel-tO th亡LIOmnlissiontoconducthearn-gonLlnyCOmPlainorantieompetjtion

acti､,iti亡SWitllOutha､∴illgC州SidertllLlimplieatjonorLleOnOmic.ltisこIIsodesirablet1-attherehtionship

betweeneoll叩Lltitioni111dintellectuiltPropertyisbeingexpressedandelaril'1edtherein.TlleuSu;lldebこItein

tllisf'eg(lrdsisilboutwhetherttlCreruSこl】oranintelleLlualpropertyownertogt-1lntalicensetoapartieultlr

､!､II.1､､相.･mH/､∴ト･Jll∴･･.､IJ､…･.･こl:L･､､･､､L･･-･･LiLlr:.＼.I:1:･什l11押:tミ1､.1.こ… ･･1 ::､･＼､､･lJ･､∴･:1､喜､､LL一･･L･LこItい｡

iftlleActifthisissueisbeingelilriflesttlel'ein

Furtller,OtllerthLlnthecompetitionpoljey､j=＼.OuldbenerltthegeneralpublicinMalaysiaifCertain

linlitationsareintroducetoControltheabuseorintellectualpropenyrightbyproprietllt)∫holderwitllinthe

softwareindustry.TheilllPOrtaneeOrhavinglimitsisbec｡tlSe.itpromotLISaftlirnlarketforconstlITlerStO

h'ltl,efairchoicesこilndtohllヽ･･eVat･ietyfromthemとIrketresultedfrominnovation.BU卜theexelusivityriglltS

grantedundertheCopyrightlawandpatentlLIW1-il､reCreこitedawi111inpromotinginno､′こItion･Although.itis

knowledgethatCompetitionlegislationplaysLlmajorad､roeacyfわrarili1-mこ汀ket.But,limitilti川1SllOuldbe

addressdirectlytothelegislこttiotlthatgrantedtheexelusi､･ityrightinthellrstplace･

TheeutTentlawpr0､･･･ideda､･rerybriefllndincompetentpt'OvisioninbとIlエーnCingtheexclusivityrightand

comlletitionrigllLMalaysiaCopyriglltActpro､･idespemlitsthemakiTlgOrこIbllCk-upcopyorこIComputer

programbyoronbehalfoftheownerortheoriginalcopyol､theprogmmbutonlyasこIPrecautionary l一一eaSure

intheeveri"ha"heongma里copylS･YIost,desiroyedorrenderedunusable"98･Fu血eFtheactalsoprovidesa

permittedacttoengageinthecommercialrentalofcomputerprogramswheretheprogramisnottheessclltiLll

objectoftherenta199.Italsoprovides払elimitationoffairdealingtmderSection!3(2)(a) 100.Howeverunlike

tllellllirusedoctrineintheL】S,MalaysiilCourthaveyettohavetheOPPOrtunitytoelaboratethisdoctrineirit

wouldcoveranae号OFdecompiltionorreverseengineeringofso触 are触 thepu呼OSeOfinをeTOperability101I

SLlei-1gthatMalaysiall1LlgalsystCnldrivefromtllL)E一一glishlegalsystm一･itisanonllalprogressionthatsome

oi一tllLlLJKcopyrightprovisionshouldb亡takLlnintoconsiderationtobei-1叩1亡nlented､､･･lthinttleMalこIySia

('opyrightAct.ThemostsignirlCal-tPrOVisiol-tl-atMalaysiilCanlbll0､､･.isthet'eeentamendedS̀,(･rz'"75()B(I)

oftheUK('opyT･ight.DesignこIndPiltentAct198RprovidL･Sthatitisl-Oti"inrringel-一entOrCOPyrightfora

lawfuluserofllCopyOfユeonlPuterProgramexpressedinalowlevellanguage(i)toLIOnVertitintoと1､,LlrSion

LIXPt-eSSedinalligllerlevellanguLlge､Or(ii)inLlidentallyinthecourseorsocon､でrtingttleProgram.tOCOP)r
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一 ･ 一 Ll･･1::iL･ih､･､､:､､･i･1.1し､_･､i'-1…･Lh､･JJLH､!･:t､-;::l､‖∴･川･､トーミ!::､･dI.､:､JM:.i卜;､･し､､＼.･:､:LI

ohtilininrornution一一ccLIS→こ汀yforOTletOこILlhievLllhL'i-ltCrOPerこIbility｡ri"yindependentlycrCこItLldprogrLlm

融 hthedeeomp壷IedprogramOrOtherprogramは3サTheprovisionprovideundertheUKlawCanbeaStandard

tha電軌eMaはyslalegislatorCanfわllow;byhavingalimita如nfTor洩epurposeofinteTOPerabilityltWiまl

encourageinnovationwithin血elocalsoftwareindustry.Thelimitationwoも五ldmamia豆nafairmarkerwithin

thCindustlTandtllerLlrOreWillstrikeこIbillLlneLljnmこIi11tiliniI唱hoththLIPrOPt'i比Iryriilhthol血rsllndthC

LIOnSumel■'sright.

Ilostrikm hl11LltlCH､.ittlintllCCopyrightlこIW.it､＼'ouldbe｣ustillこlbletoincludLISOmCSOllorlilllitとItionforthLl

I-urPOSCOl'iTllCr叩erこIbility.Si-1lililrlywittlttleUKLIOPyt.ightlこIW.theE('niT.eCti＼'mndL-rArtielc(,illsoposts

ill-Ll＼LILlll州tl1-OdClForMこ11こIySiatoemulLlte･ThCCXistingljmitl-lionorI-1lirdLlillingdoctrinepro､riLILldundCt-

theMa呈aysiaCopyrightAct盲04,WouldalsobeanexcellentsもartmgpolntOfreformmgthelawtoin血de

]imilLltionI.orthePull)OSeOf､intcropel-こIbility･Thisposition､､･.itsbestillustt.illLldb〉rttlCLTSSupl.i-meCourtin

･＼.t･t･･･ ぎIt､＼-､･､:･･･:l/い=-iill"も･-､･けし:＼lh､･＼!､ii.!＼､､Ii､･l､＼ミL:･:'l＼､､＼･･､リL-＼､･､＼､･ltt:ミ‖lL､

Ll､iゝli11LuliI11itLllionこlhLILl山 thillとIhlLltOlltili′LlthLlri山JLT111ingdoclrjncshouldhLIL.＼tmdmltoinLlludHILltr(-I.

thCPurPOS…I､il-lLlrOPLlt-nhility･

ttislllsodLISirこIhlLllorttleil-trOduL.tionorli111itiltionTortllePurPOSLIOril-tCrOP亡rllhilitybLILIXtendedinthLI

PatentActasw弧 However,itiswiseぬrMalaysiatOfirstclearlyestablishitsstandinso魚warepatent.The

vaguenessofthecurrentMalaysiaPa紐mtAct血esnotgiveanybenefitatallinstrikingarightbaiance

be紬eentheproprietaryrightand払eeonsumer'srights･En洩ecircumstancewhereby,Malaysiaacknowledge

sort､､.lil-ePこlt川Lilis､､,isLlflorMlllllySiこItOtilkeこISt叩 rut'thCrllndprい＼:.ideslilTlitこItion(lfinteropLlrこIhililyLlnder

ttlCI-こItLlnlALIT.Agoodroun(1こItiont'orttlislimitatiotlLlこInberouIILlintllLlllrOflOSCbillorF(ldiI'LICti＼tfor

compute"elatedinventiorliO6･

5.Conclusion

TheidLlこIhLlhindproteetioTIOrintellectualpropertylこ一､､'istoprovidLlit-centiveforeneournginginnい-aliveby

l画timiltemOt10POly.SimilarlylhcbこISicpremiseorcot一一petitionlily.Ontheotl-亡H-1lnd.istopromotefilirtrこIdLl.
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