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要 旨

本 稿の 目的は ､テ ロ対策における人権侵害の問題に関して各国においてどのような問題

が生じており､それ が国際法 (特に国際人権法 ･国際人道法)の観点からどのように評価

しうるかを検討することで､テロ対策における安全保障と人権保障の均衡点を探ろうとす

るものである｡具体的には､テロ対策立法での進展が見られる米国 iEU (欧州連合い 英

国におけるテロ対 策 立法の概観､その実施における人権侵害に関する事例を検討する｡

米国 で の テ ロ 対 策立法は､テロ行為の被疑者とされる者が公正な裁判を受ける権利や人

身保護令状 (habeascorpus)を要求する権利などを侵害するとの批判があるoまた､これ

に関連してキューバにあるアメリカ軍グアンタナモ基地でのテロ被疑者の拘禁の問題が存

在する｡EUでは､制裁措置 (リス ト化)による人権侵害の可能性が指摘される｡これは､

国連安全保障理事会決議の司法審査可能性と相綴って大きな議論となっているO英国では

テロリス トに対する訴追前勾留期間の延長や､テロ容疑者の自由を一部制限できる制度が

人権保障の観点から議論される｡これらの実行を関連する事例を検討 しながら､テロ対策

における安全保障と人権保障の均衡点を探る｡

KeylYOrds:Counter-terrorism measures.InternationalHumanRights.InternalionalHum anitarian

l.aヽY,UnitedStates,UnitedKingdom,EuropeanUnion､Righttoflabea∫CtlrPLLS.RighttoPrivacy,

RighttoFreedomMovement,RighttoProperty,andRighttoI-ibertyandSeeurit).rofPerson,RightIo

FairHearingJurisprtJdenee.
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I.Introduction

TheissueofprotectinghumこInrightswhilertgl-tiTlgteTrOrisnl1-asalwaysbeenLlebiltedesp亡Ciこ111y

tlflertheterroristこIttこILlksoni)SepteTllbcl一二001(llel.einaller9:.1I).Soonilneri)･ノlI.tI1こ1--yLIOuntriesellaCted

allti-terrorismlawsunderthellameOr"t吋1til画 nsttetTOrisnl､'.I一lilllPlementingsuchmeこISul.eS.h0､､･evLlr,

maIlyPeoplebee州1cmVこIreOI､thepossibilityorhumanrightsabuse.But.ontheotherhilnd.tit=1-Ll-1RiglltS'

observance in counleトteTl.Orism meilSLlreS,in some cases.Wotlld jeopardiz.e the etTectivenessor

Counter-teTTOrlSmtlleaSureS.

Thepresentarliele､､･rille.uminehumanrightsproble-llS".tljehappearil= heContextof

Counter-telTOris111 measuresinUtlitedStatestusk).し)nitedKingdom (UK).andEuropeこInunion(tlJU).ln

exこITlliningthehuma-1rightsproblemsineounteT-terrOrislllnleこISurLIS,itisnecessaryandimportanttoexこtmine

thepracticeorthesetwoco=1triesandoneil1ternationalolやInizこItion.Ttlisisbecauseofthedifferent

こIPPrOとIChesoftheproblems.Thepresentilrtielewitlputemphasisonlegalbasisandpracticeof

eounler-tetTOrislllnleaSureS什omtheperspectiveorintemationalalldregionalhumanrigl-tsregimes.

BasedonttleViewpointabove.USCounter-terrorismmeasureswillbeexaminedinChapterH.It

aimsatexaminingUSlegalbasisoftightagainstterTOrism･Further.it"illexamiTleI-umanrightsand

intemationalhumanitarianproblemsoftheUScounter-terrorismmeasures.especiallyfromtheperSPeCti､･･es
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orInternational('ovenantor('ivilandPoliticalRights(ICCPR)andthefourGenevaConventionsor1949.

ChapterIllandIVdealwiththeUKandEUCounter-terrorismmeasuresanditsimpaclsonhumanrights.

Attentionwillbepaidtotheroleofjudieiary,as､､･･ellastheregionalpractices(EuropeanCotlrtOrHuman

Rights(ECHR)andEllrOpeanCotlrtOrJtlStice(ECJ)いncltldingtheindividtlalcomnlullicationtllldertlleUN

HumanRightsCommittee･SomecaseswillbediscussedalongwiththehumanrightsproblelllSOfeach

C1rCtltllStanCe.

l]･L㌔(lt"lntLI1--'JtLrn"-iuTlll州nLrLt､;lntlllLJnlilnItight←

2.1.tnlroduction

Soonafter9/i1､theUSgovernmentenactedaseriesofeounteトterrOrismacts:theMilitaryForce

Authorization(MFA).USAPatriotActコ001,MilitaryOrder,theDetaineeTt･eatmentAct2005.andthe

MilitaryComn-issionAct2006･However.theimplementationoftheselegislationsraised､,arietyot､legill

issuesITheywereeritieizedandsubjecttolitigationbefわretheUSSupremeCourtWell,illexaminelluman

rightsproblemsortheseactsinquestion.ThroughtlleexaminationorUScotH1ter-terrorismmeastlreS.a

Comprehensivevie､､･･Willbeobtainedinunderstandingtheroleofhumanrightswhilefightingterrorism.tn

tl-enextsection.anoverallexanlinationorUSlegalbasisoreounter-terroristmeasul･eSisconducted.TllrOugh

theexamination.somehumanrightsproblemssucl-asrigllttOilEl/-i,̀J･".("1川Sandrigl-ttopetitionare

discussedalongside.

2･2.LegalFrame､l′OrkofUSCounter-Terrorism

2.2.1.TheMilitar)IForceAuthorization(MFA)良USAPalriotAct2001

The9/ma統ackdroveUStoclaimitsrighttopre-emptivese里f-de触 sel をofTlnd,S拍p,anddefeat

everyterroristgrotipWOFldwideF2The豆egalstepoftheUScounter-terrorismmeasWeSCambeseeninthe

enactmentoftheMilitaryForceA油 oriation(MFA)3on18September2001.TheMFAa血 oTizes触

Presidenttouseallnecessarytlorceagainstanyorga一一izationorStateswhichroundinvolvedinplanningor

eoTTmittingaterroristattacktowardsUS･TheMFAisilPPlicabletoallpersons.regardlessofUSornon-US

cltlZenS,4

Subsequently,USgovemmentenactedtheUnitingandStrengtheningAmericabyProviding

AppropriateToolsReqtliredtolntereeptandObstructTerrorismAct2001:USAPatriotAct2OOIoT1October

20･5 T払eActisdiv豆ded豆nto10titles,aimingatstrengtheningthegovernm entabilityinCombatingterrorism･
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HoⅥ･･ever,theUSAPatriotAct2001receivedcljtieismsonthefoll…p,ingpoints:

i) Seiztlrethepropell)7andRlndsorforeignnationalstlSPeCtedterroristsortargetedlisting

system(sectionlob).6

ii) Sharedinformationofpersonamonggovernmentagencies(Section2011.

ii豆) hteTCePtionsoFwire,oralandelee如niccorrununicationr油tingtoterrorism(Section203).7

iv) AccessedtoindividuこllI.eeOrdsonwhetheT'thepersonillquestioniscllgllgedinllnyCri111iTlillor

inteiligenceactivities(Seeをion505).S

Thellbm'e-I-1entionedlletionscllnbeexecutedwithoutこInyCOurtOrder.notirteationtotheperson

inquesをion,OysunseをぬtiSe･9Theseactsmayhavesomeimpl呈ca官主onstotheenjoymentOf軸erightto

pmvacyoftheUSei電izenwhichissecuredin軸eFourthAmendment狛 heUSCon油 ution･10section5050f

theUSPatmitActwaschallengedintheeaseofDoev･Ho娩r･"umdeTthisSection,theFederalBureau

Investigation(FBI)isallowedtousetheNationalSecurityLetter(NSいtode111alldpersomllcustomerrecords

什omlntenletServicepr机.iderw州10utaTlyPriorCourtLIPPrOVtll.Illthepresentcase.theplaintitr.JohnDoe

(こInInternetserviceprovjdetう.A111eriLl11nCi､･,ilLibetliesUnion,AndAmericaTICi､･'i]Libc11心 Union

Foundationrlledala"･rsuitbeforetheUSDistrict(1ourtol'theSouthernDistrictoltNe､､･.Yorkin̂ 11ril2004.

TheycllこtltengedtlleFBrslluthoritylodelllandreLIOrLIsthroughNSL‥IotltlDoehこIdbeenservedl､′ittllmNSL

Llndprohibitedh-omdisclosingtoanyone.tllatFBIhaddclllLlndedrecords.lnSeptember二004r)istriLl(っourt

ruledthattheNSLisunLWnStitutionalundertheFirstandFourthAmend111entOl'LTSConstittltion.̂LulreStllt

ofase統畳ementof'thecase,theFBrsliftthegagorderonJohnDoeandfiystrecIPlenHOChallengetherecords

demandinAugust2010･12

TlleUN llumanRights('川11mitteeexpressedtlleeOneernOrtheActinitsCotlCluding

obseTVa毛ionsoftheuSReportin2006･13TheCommi七号eerecommendedtha電uSshotildre涙wSectionSIS,

215,and5050ftheUSAPatriotAct200日oensure紬 eornpa油iiitywithA痴 le170日CCPR･14The

Co111mitteerecalledthatUSgovernmentshouldensurethatallyinrTingementonindi＼ノidual'srightstopt-i＼ノaLly

主sdulyauthorizedbylaw･15

Asaconsequenceof血eMFAandtheUSAPatriotAct2001,thesedomesticlawscanbeapplied

tothesuspectedtetTOristregardlessoftheirnLltiomllity.]tconsequentlybroughttlleinR~ingemLlntOrrigllttO

privacy. TheUSgovern111etllwascriticismfrombothnationalandinternationalhumanrightsstllndllrds.A

similarargumentbetweenlltlm乙川rightsandnationalsecurity°ilnalsobcseeninthediscllSSionof､Military

Order,tlleDetaineê etコ005,'lndtheMilitaryComnlissionActコ006.
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2.2.2･MilitaryOrder.theDetaineeTreatmentACT2005andtheMilitaryCommissionAct2006

Thenextexecutivelegislationwas血eM肋aryOrderOn14September2001･16 TheMilitary

Orderauthorizedtheestablishmentofmilitarycommissions･PersonssubjecttotheCommissionhavenoright

totheeotiTtSystem,inei適 ngawritofhabeascorpus･17somelegalCommentatorspointOutthislegislation

doesnottaketheUSCons摘心tiononhabeascorpusintoaccounL3呂

Inaddition,ぬeMilitaryCommissionhas血eautho癖 topyoseetltenOn-U,S.citizen:19

i) PresentorformermemberoftheterroristorganizationAl-Qaeda.

ii) Thosewhoengagedil一,aidedorabetted,orconspiredtoCommit.actsofintemational

terrorism.oractsinpreparationthereofthathaveastheiraiminjureoradverseetrect

ontheUScitizens,nationalsecurity,foreignpolicy.Oreconomy.

iii) ThosewhoknowinglyharboredoneormoreindividualsintheRrstcategory.

TheUSSupremeCouTldeclaredtheinvalidityorsuchrestrictiontohlIbe,a∫(･(H･PE/Sinthecaseof

Rasulv,Bush.20hthiscas糾 beplaintigs(two血 straliancitizensand12Kuwaitis)werecaptwedabroad

duringthewar.TheyfiledsuitsunderthefTederallaw.Challenginglegalityoftheirdetention.

TheDistrictCourtconstnledtllePetitionsashE7ht,'tSLW･j川LY.dis111issingtheapplication.TheCourt

indiciltedthatanyaliensdetLlinedoutsidethesovereig一一territoryof､theUScouldnotin､･･okeilil(IhcE7.Ht(N･InJ.T

petition･21TheCourtofAppeals餌 D豆S雨ctC如 mbiaCircuitaWlrmedthatthepnvilegeofiiもigaiionbefore

uscou鵬 didnotextenttoaliensinmilitarycti如dyL22hcontra鴫t払euSSupremeCourtreversedtheCourt

orAppealdecision.llleCourtheldthatnodistinctionbetweentheUScitizensandaliensisheldinfederal

custody-TheapplicationoftheConstittltiontopersonsdetainedatthebasewasConsistentwitllthehistorical

reachofthewri痛 habeascorpus･23

1nresponsetoRasLI/1･･BLILVit,theCongressenactedtheDetaineeTreatlllentAct(DTA2005日II

December2005･TheDTA2005preventedGuantanamoBaydetaineesfrolllbringingany氏l一ure/tfZh(-,(7.～.

corpus,However凍 HamdanvRunwfeld,24theSupremeCourtonceagaindeclaredt翫einvalidityoftheAct.

Intlliscase､theapplicantHa--1danwasChargedit-July2004witheonspiraeytoこtttaCkciviliansandeommjt

actsorterrorislnHewasheldatGuantanamoBay什01-1コ002tolate2008.1nhispetitionsbeforetheMilitary

Comnlission.hetlSSertedthatll-eCommissionlackiltlthoritytotryhim.underthefollowingreasons:

i) NeithercongressionalAct1-0rthelawoFwarsupportstrialbythisColnmissionforconspiracy.
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which量snotawarcrime.

TheproeedurcsこIdoptedtotryhintViolateb',lSicn)LeSOrmilitaryandinten1ationallall1

incltlding th e p ritleipleorequillityorarms.

T heCour tconclluded:
TheproceduresadoptedforMilitary('ommissionviolatedthebasictenetsofUnironllCodeof

MilitこIry.Iustice(U('M.TlandConlmOnArticle3ortheThirdGenevaConvention.

HamdanisentitledtothefullprotectionsortheThirdGene､･rilConl･･entionuntilとIdjudged.in

eompliancewiththeTre叫 ′､nottObeaprisoneroI､､＼′ar.

TnordertokeeptherestrictioTIOntherighttoiltIhL･(7.-ど(WPZI.V.theLTSgovernmentenactedtlle

M肋aryCommissionAG電(MCA)2006.25Ⅰ盲Confimned触 DTA2005VimTega融 o洩erefusalofthedghtof

habeascoPPuS･TheMCA2006isapplieab号etonon-e損zems五mUScustodyanywhereintheworld.26

Moreover･undertheAct.theMilitaryCon-111issionCanprosecuteindi､･-idualsttlllthI1VCbeengenerLllly

handledbyordinaryeourts･27

Thecontro､-ersiLllontherightto/7̀Jh(,(ZL… 〃･IHISendedintlleSuprenleCourt'sdecisionintheease

i.:.I..･‥.‥.I.､ . i:I'､il lhL､LhL＼＼こ:･､.1lハ二‥:･.､､ト :､･FLミト∴L;.…!hL､;.h･､･L.､･ll､･∴Hl.I:i:I.;:.,L･､･し･7L.八･l､､､!

BosniこIilndHerzegovi一一aこ1--(1dclilitledinGtlat-tこInLlmOBこly･TheetlS亡WaSLIOl-1hinedwith/t̀Jht… I-etitionoH/

odahv･UnitedSiates･29Theyehailenged血elegalityof伽 detentionan離heconsもiMionality狛 heMi地 ry

ComnlissionAclョoo(i･lnthejtldgment.theSupremeCourtmaintllinedthこIttheprisonersh乙IdこIrightof､

h(7hn7.-tL"･I,tL"111dertheUSConstitutionandtheMilitilryCommissionActwasuneonstitutionalinthatit

restrictedthey励 t.30 TheCotl純ind豆catedthaを,UShadaCompletejurisdictionandcontroloverGtiantanamO,

1､:hi】eCubarelこlinedultimateso＼でreigntyoverthisten.itory.TheCotlrtfutlherheldthattherorej印 detilinees

inGuanもanamow即ee油 量edもotheFightofhabeasco7PuS･31

AsaConsequenceofaseriesot､decisionsonthelegillityordetentionandtherigl-Ito/zElh(･'1.～.

'.("･/"Itv,theUSgovernmentreplaLledtheMilitaryCom一一1issjonAetコ006inanewMilitaryConlmissionAct

2009inOctober20鰍 32ThenewActgtiaTanteeddeftndants'rightsbe餌emilitarycommissions.33The

recentActwasrevisedtheMCAコ006.buttheActstillConsidersmilitaryconm1issionstobe‥regularly

eonstituをedCourts"for純epurposesofCorrunonAriicle30ftheGenevaConvenもions･34hNovember2009,

theDepartmentol､JustieeこIndStateannouncedtllこtttheywouldbringtojusticesometerroristcasestoboth

短deralcourtsandreformedmilぬTyCOmmission,makingcasebycasedecisionsfbreachdぬinee,35This

decisionstilllea､'esbigquestionforpublic.Astodate.thereisnocaselawthatchallengesthene､､･,ALILtothe
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SupremeCoutlontherighttoh(tbピu∫(･｡/･])tILV.

lnaddition.anotherControversyontheUSCounter-terrorismmeasurescanalsobeseeninthe

caseofHamdl-V.Rumsjud36Thecasedemonstratedぬefacttha膵 Scounter-terrorismActscanbeextended

totheircitizens.lnthisease.theapplicantwasanAmericancitizen.rlewasarrestedinAfghanistanbyNATO

andtut-nedovertotheUSmilitarybase.Thego＼･･enlmentContendedthatHanldiwasanenenlycombatant.

TheGovernlllelltCouldthereforedetainhimindefinitely.WithoutaccesstoCounsel.andwithoutanyformal

chargeorproceedings･37払contTaS吊heS叩remeCourtheldthataUS血 Z紺 beingdぬinedinもheUnited

sもatesasanenemycombatanthadtherightofhabeascorpus.38TheCourtruledthat,theUSgovernment

couldnotho里dindehitelynordenylegalaccesstodetaineesofU･Seitizens･39

1n discussing thelegalframeWork ofUS Counter-terrorism.itisclearlythattheUS

counter-terrorismActsplaces111uCt=一一OreemphasisonnationalsecurityLIOnSiderationstllanhul一一anrigl-ts-As

notedilbove.despitetheSupremeCourtdecisionsincorrectingtheexecuti､･'epower.thequestionorviolation

of､individualrightsstillremainsunresolved.Therighttoprj､･.acyaTldtherighttoh(Zhc(1∫(,("1,tryWeremain

pointsinrelationtohumこlnrightsprotectionwill-i一一UScoul-ter-terrorismI-1eaSureS.lnordertounderstand

moreind叩tl一.itisnecessllrytOeXal-linetlle]egこllproblel-1SarisingoutoftcirculllStanLleSOt､(lJuantanamOand

detaineestllereill.

2.3.USCounter-Terrorism

2.3.1.StatusofGuantanamo

ThelegalstattlSGullntIlnamOisoneofthemostel'uCialissueswithintheUScounter-terrorism

pracliee.Thisisbecauseoftheuniquelegalstatusoftheterritory:USgovenlmenthasdetainedthefbreig-1

captureraも血ebasesince9/11.40ThecdticaHegalquestionremainsunresolvedespeci嘩再hepyoblemof

jurisdictionandtha摘 attTibutionofresponsib血yforthe油 umanrightsviolationswithintheterritory.4-For

thこItPurpose,WeShLlllfirstlyseetllehisloriclllcontextsof'theterritory.Basedonthe1903Cuban-American

Treaty,堵2cubaagreedtorentぬete汀itorywhichhadcontrolledCubasincetheSpanis弘一AmericanWarasa

conditionfわrsecuringindependence斤011日heUS.TheTreこItydeclaredthatCubitretained"ultilllate

sovereignもプチoveTGuantanamo.43However,ぬetreatyalsostipulaもedぬeUSexeye豆sed…complete画 sdiction

andcontrolJA4Theterm"eompiete"wasarguedbylegalscho呈ars融 hseveralviews･45 Themeanlng狛 he

termwasnotdearwhether"complete"isequaltoUSjurisdictionandiもssoverelgnty.46

Aecordingtotherecentview.theword"eomptete"suggests"aspeeiatsortofcontroland
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jurisdiction.avie､､,.Consistent､､州1theil-te叩retationthatUSistemporarysovereignfordurationol､the

lease/A7 0mtheotherha鴫 a魚ertheCubanRevolutionin旦959,C漉awantedtheUStoleaveGuantamamO

Bayandbegantoinsistthattheleasebeillegilla一一dunfair.Nonetheless､(llbahasConsistentlybehaved

p;lSSivelytowardthetenltoryasevidencebyitspolicyornotprioritizingGLlanta-1alllO'srecoverythrougtl

legalmeans･Cubahasneverbrought血edispuもe払繭 reanymtema如naH ribunalsorarb如ations･48The

Inter-AmericanCommissionindieatcdinitsprecautionaryI-1eaSut-eSOnthebasisthatthedetaineesこIt

Guantanamo"remainwhollyw肋iritheauthorityandeomtrolofUSGovemment"･為9

Th亡1eglItStatusOrC･uilnht-a一一1Obecllmeil-1POrta-1tintermorL]Scounter-terrorismmeastlreい ･ヽrho

especiallyinrelatiot-tott-eprotectionof､detainees(suspeeledterrorists)･Theproblem-sorLIPPlieabilityofUS

lawこIndthepossibilityoItlegalcllallengeforthedetainees､vereilnSWeredinthejudgmentorUSSupreme

courtinthecaseofRasul50andBoumediene.5I hもhoseeases,SheCourtdecidedthaも血eUSCou鵬 had

jurisdictiontoheartheClaimsfor/7̀tht,̀7L",,"･I"ILTrlledbydetaineesinGuantanamo.byvirtueofthelhclthat

tlleyこIrebeinghe)dbytheState.

Fromtheabove.weLti-nSaytheroll爪､･･ingtl-ingsIT1-eUSdoesnothavea"llr)leteso､･et･eig11ty

overtheGuantanamo.bLItittl11Sこl∫/i,Lfb(.tr)SOVLlreigntysinceUSisexereisillgelreLlivecontroloverthe

territory･F･venthoughCubithastheultimatesovereiLmty.Ih亡USgoven一menthこIStl-erespoTISibilityfor＼＼･･hat

hLIPPenedinGuantananlO.basedoǹIL･JiJLll)terrilol-iLlljurisdictioTl(I･(1rll(utL7/()(･L').tnter-American('ommission

onHumanRights(Precautionary MeasuresinGuantanamoBay.Cuba,Inter-̂mericとⅢ Comnlissjonon

HumanRights.March13.2002).andUSSupremeCoun(CaseorRLL川/mlLIB川=tと,(II-t7nLl1lireCOnCOrdance

onthispointinthatUShasajLlrisdietionovertheareこl･NextlegalquestionWOuldbewhatkindofproteetion

thedetaineesinGuantanilm… regi､･′亡-1,basedonwhatrtlles.togetllerWiththeappropriatenessorUSpolicy

fbrdetainees.

2.3.2.StatusordetaineesinGuantanam o

AecordingtotheUSCounter-terrorismtertllS.ttleStatusOI'thedetaineesisdi＼,idedintotwo

categories:TalibanandA1-Qaedadetainees･However.bothof､them arelabeledllS"unlawfulenemy

eolllbこIt11nt''at-dtheyarenotr)rotectedunderll-tell-ationalHul一一anitarianL-aw.Thisunprotectedsituationof

thedetaineesraisemtlCl-debateonthelegitimこICyOfUSeountell-terTOIうsmmeasures.TlleUSgo＼℃nlment

definesthetemnasfollows:

i) Apersonwhohasengagedinhosti損iesorwhohasptlrPOSe餌Iyandmateriallysupported
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hostilitjesagainsttheUnitesStatesoritseo-belligerentswhoisnotalawfulenemycombatant

(includingapersonwhoispartol､theTaliban.A1-Qaidaorassociatedforces)ユor,

ii) Apersonwho.befわre.on.OraRerthedateortheenactmentoftheMilitaryComlllissionActof

20(帖.hasbeendetemlinedtobeanunla＼､心IenemyCombatantbyaConlbatantStatusReview

Tllbunaloranotllercompetenttribunalestablishedunderaut1-0rityorthePresidentorthe

SeeretaryorDefense.

ThetermdoesnotappearinthefourGenevaConventions.Butthetel'mhasbeenusedforthepast

centurylnlegalliterature,mi豆ぬFymanual,andcaseiaw･52TheUSgovernments東atesthaもthecon剖ict

betweenUSandA1-Qaida/-TalibandoesnotfallwithinthecategoryprovidedintheGenevaConventions.

denylngをheprotectionprovidedundertheThirdGenevaConvention･53TheUS豆egalrationaiefordenying

thedetaineesofWarstatusLuldertheThirdGenevaConventionisnotclearanditsexplanationchangedover

time.5J

Artic]e4A(1h)rtheTl-ir°Gene､･√aConventionprovidesthelegalstatusofPrisonerorWars

(POWs).Accordingtoit.powsaretheeapttlredmembersofthearmedforcesofapartytotheconnjct､as

wellasme一一1bersofmilitiasorvolunteercorpspastofsucharmedforces.lnaddition.Article4A(2)stipulates

thatmemberofothermilitiaandmembersofothervolunteerCorpswhohavefallenintothehandsortlle

enemyarePOWsifthefollowingConditionsaremel:

i) Theyal.eCOmmandedbyapersonrespoTISibleforhissubordinate.

ii) Theyha､′eabeddistinctivesign.

iii) TlleyCa汀yanllSOpellly.

iv) TheyconducttheiroperationsinaccordancewiththelawsofWar.

AceordinglotheArticle4A(1)oftheThirdGenevaConl･･ention,theTalibanwasentitledfわr

protectionundertheCon､′entions.However,theUSgovernmentcontendedthatTalibandidnotftllfllllttle

criteriaasprovidedinArticle4A(2)oftheThirdGenevaConvention.55TherehFe,theUSgovernmentsays

撒atTal豆bamdetaineesarenotprotectedbytheThirdGenevaComventions･56Later,theuSgovernment

announcedthattheThirdGenevaCon＼･･entionwasilPPlieabletome111bersoltTalibansincetheT.eWasanarnled

connictbetweentwopartiestotheConve血on,theUSandA砂 anistan.57 Thisshi氏Positionbroughtlegal

consequencetotheTaliban.UndertheConvention,theUSgovenlmentShallprotectandtreatthemasPows.

TheUSdistinctionbetweenunlawfulenenlyrCombatantstatus andthePOWsisinquestionfrom

ぬeperspectivesofhtemationalHumanita露anLaw.SuchdistinctionwasrejectedinthecaseofHamdanv.
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Rum垂Id.58TheSupremeCourth舶 血 も奄heUSgovernment'se恥ruoseparatetheTaliban鮎mAlQa孟ぬ

wasnotsupportedbyiheGenevaConventions･59TheCourtfhr軌ermaintainedtha"hePOWsstatus狛 he

detaineescotlldbedeniedonlythroughaCompetenttributlaldecision.ThepresidentialdeterminalionこIndthe

combatantStatusReviewTribunal(CSRT)㈹weremoもSu疏eientforthepurposes,6i

lnconclusion.theUSSuprC111C(~bu11Correctedtheexeeuti＼.eruleonthestatusol､detaineesin

Guantanamo･ThenewlldministT-こItionpolicyconfln-一edthatsomesuspectedterroristshavebeentryingunder

domesticco哨 andsomearenotdec漉 dyet.62Ⅰもindicated血atsirugglingbetweenhumanrightsand

na雨malsecW1tyCOnSiderationswillkeeponUScounter-terrorismmeasures･63ThenextsectionwilHook

intohumanrightsproblemsinUSCounter-terrorismmeasures.

2.3.3.HunlanRightsProblems

ŝnotedabove.tl-eUSlegalfmmeWorkL1-1dpracticeinCounter-terrorismmeasuresdoesnot

respectt一一tL-r-111tionalHumanRightsLa､､I.andInternationalllulllanitarianLa､V.Thedetentionorsuspected

ten.oristil一('･uantananlOWOuldbeこII)T)icこIlexこImPle･lnordertoLlhilllellgethelegiti-1lLICyOftl-edetention

beforetheuS(louTl,their1-ul1-anrightstiredebatedinthatu)nnection.especiallyinrelationwith/7(I/-i,̀J､ヾ

(I(vl)tLV･Tlleyarerighttofairtriこ11､andtherigllttOlibertyandseLlutltyoltperson.Byexamininghu111anl吋11･S

problemsthroughtheinterl-iltionalhumanrightsnomlS.abt~ief､e＼･.aluationol､useountet'-terrorislllis

conductedllere.

AsilnOrmati､･tCOntetltOttinternこItionalhumllnrights111W､therigllttOfilirtrilllisstiltedinArticle

14orIC(lPR･TheI-ighttoari-lirtt.jillandpublichearingbeforeiltribunalinilltsuitsこItlこ1､､.･こInderilllillこIl

･･ト;17＼､トド.ト､-::tLl･･＼･:･∴･I･･三･ト~hLHLLttrL･い昔､JILLt､J,mLJ＼＼い川･､､- ＼-I-,･-1∴ ･=∴い1.L日､い､卜…=＼.:I.

Article14(二)to(71andArticlel5arespecirleformulationsortherllirlrilllinLlrimillとIILlこISLIS.Article14(1)

i…1･..=＼･･日一卜い1L.い､:･∴:･二!-ミー:･爪･Hhli;h･L直 し､､tll:ト1LLLi･ま川･1､､､lいL･:!＼･･･､;､- ､∴:.しこき､t･･L'､､.=､､Ii＼‥r･J､●

ThetribunalmustbesetllPbylaw,andmustbeindependencellndinlPllrtiとIl.TheStlltePartiesp一ot,i°ethem

withtheLIOmPeteneetOheardanddecideonCriminalcl-argesandonrightsandobligationsinsuitsatlaw.

SuchhearingtllllStbefairandpublie･AlldecisionsincriminalLltldci､Jrilmattersmustbepronounced

publicly･66

TherighttolibertyllndsecurityorpersonisprotectedunderArticle90ftheICCPR.Underthe

article.proceduralgtlaranteeSOn legality.prohibitionorarbitrariness.righttoinformation.jlEZbt,(1∫(~て)l･PLIS,and

compensationwasapplicable.67 触 ic呈e9(Dguaranもees豆ibe噂 ofpersontogetherwithぬerighttosecuriiy
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orperson.Nooneshallbesubjectedtoarbitraryarrestordetention,unlesspro､･.idedbyla､＼･一.Incaseor

deprivLltionot､liberty is permissible.StatesohligatetodefllnePreciselythecasethroughindependence

judiciary.lnitsGeneralCommeTltS8(1982).theCommitteestatesthとtttherighttolibertyandsecurityor

personhasaFぬ毛ivelybroadscopeofaPPlicabiii隼68壬thasno毛FeeOgnizedanyform oFpermissible

depmaぬnsoflibe紹ybeyondtheeasesofarrestanddetention.69wh油 eT軸 rまVaもionofpersonallibertylS

permissibleinthecasemustbeevaluatedagainstthephncipleot'1egalityandt･heprohibitionof

arbitrariness.70

AltllOughtherighttolibertyandsectlrityorpersonmayberes什ictedinttleCaseOraptlblic

emergencywithinthemeaningofArticle40ftheICCPR.UNHumanRightsCommitteetooka､･Tiewthatthe

requirementofcourtrevie､､,overlawfhlnessofdetention(righttoh̀IbL,fJSC(〃･IWS)formsapartof

non-derogableelementunderA血 豆e9(1)oftheCovenant.71h addition,払eUN WorkingGFOuPOn

ArbitraryDetentionfoundthatthepreventivedetentionorsuspectedterroristsforprolongedperiodoftime

山 tho u tany er主-1linalChargeandjudicialreviewortheirdetentionconfbrsanarbitraryeharaeteronthe

detention.72Fu血emoTe,The臨oupassertedthatunderAdele9(4)ofme三ccPR,血eUSgovernmen沌ad

toprovidelaw餌nessofdeten如nreviewedbyanindependencecouTt･73

Seenfrontintemati("lalnorms.theUSgovernmentpracticetotrysuspectedterroristdetこIinedill

Gullnt11nil1-10ViolatestheminimunlStan(kit-dsorequこIlaccesstojusticeandlilirtriこ11.Asarhct.theUSisa

partytothelCCPRilndtheCTeneVaCo一一ventionsof､lt)朋.AsllConsequence.theUScoullter-telTOris111

measuresshallcomply"州1theinternationalprovisions.

Basedontheexaminationabove.wecansaythatll-erearehumanrightsviolationsintheUS

govemmentcounter-terrorism measuresITnexaminingtherighttofairtrialandtherighttolibertyand

securityofpersons､thegovemlllentactionwouldbeConsideredtobeunconstitutionalanditwouldbenot

Compatiblewithhumanrightsstandards.EventhoughtheSupremeCourtjudgnlentSLIOrreCtedtheacts.the

substantialpointsstillleavebehind.

2.4.Conclusion

Thediscussionaboveshowsthattherearehunlanhghtsproblemsinthelegalpracticesof-Us

eounteトte汀Orismmeasures.IntheanalysisoftheUSeounteトtetTOrismmeastlreS.theUSSupremeCotlrt

decisionsmadeclearthatarighttoht7hL,(7S(,("･PL/SWasfundamentalhghts,eventhotlghthepersoninquestion

isasuspectedterrorist･ThishasbeenillustratedinseveralcasesinparticularlyinthecaseofR(びJJ/and
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Hamdan.74Neve血eless,鮎 diseussionsintheUSSupremeCou紹alsodemonstratedthattheroleofthe

supFemeだ孤Ttisii王油edonlyintheproceduralaspectsrather血ansubstantivematもers･75

Furlhermore.theUSI-01icyonthelrealmentot､detaineesinGuこIntilnこ11-1Ohassoll-し】CI-legal

problCIllS.Firstly.ttlelernl､LunhwftllenemyeombLltant''rこIise=11anyPrOblelllSOt'ln ternationa廿lunlan itariiln

LawandmaynotmeetthereqtlirelllentSiTltheThil.dGenev'1(1Onventions.Secondly.from theintern ati川1al

hul1limriglllsperspeLli､でS.USLIOuTlteトterrOrismpracticeslllightbeconsideredasnotrespeLlingthebasic

hulllanlightordCtilinees:therighttosecurityandlihetlyorpet-sonandrighttolairtrial.Tt-us.theObal一一a's

administrationenactedtheNewMilitaryCommissionsAetコOO().aimingasreformedmilitllryCommissions

andCiviliancou触 76 However,thispolicystillfocusespmmarilyonpTOeeduFalratherthanonsubstantive

changeincounter-宅emr豆smmeastwesandpTaCtices･77

Hl.UnitedKingdomCounter-TerrorismMeasuresandHumanRights

3.1.Introduction

LJnitedKingdom jsrecoLInijT.edas乙111expel-ieneedeoulltry'lmOngliしき-1lc111bersinrlghtingagilillSt

l…､･.1＼剛 .I:.…一､･hl;､-∫･ミ亨l:.･:hl.i:i･i■八･tlhL=ヾ､､7日l-､IiL~･､い･車 :.1-､∴-I:1日､ト.･･､.い一･､:ドLl､･LJlh､一一､rl∴

ThelllrStOneisbLISedontheexperienLleSitlCOIoniiltCllntljcl.TllCSecondonecorresp州dい､･･ithunirleationLll､

Ireland.TllettlirdphこISee111ergedinrespoTISeil画 11Stintenlationillten-orism.1nコ003こIndmostrCCe一一tly

updated豆nZO掴,uKad碑 edaComprehensiveStrategytoCountertheThreatoT"CONTEST:'79The

tetTOristattilCkin.Tulyコ005inLondon.togetherwiththeilllPaCtOrthe9,/II.immediこItelyplilLledtheUK

govenlment'Scommitmenttotightennationalsecurity.SincethistlttaCk.theUKcounteトterrOrisl-1responses

ll.こ!＼ゞ I.Llll.dJt:,I-1tl.‖い:､､:1!.･./.､.::､了 -

3.2.LegalFrameworkorUnitedKingdomCounteトTerrorism

TtleUKlegisIati､.eresponsestothethreatorterrorism ha､,ebeenbyⅥ･･ayortemporaryand

鮎gmentedmeasures･SlTheUKfendstotreatterrorismastempomFyreSPOnSeSもoparticu王arsittLations･The

UKcounter-tetTOrisnlSchemeundertllePreヽ･･entionof､TerTOrism(TemporaryProvisions)ActI974intl'Odueed

speda里poweTSOFarrestO摘8houysdetention,dealingwithterrorismproblemsintheNo油emh.eland182 Ⅰn

コOOO,theUKGoveI-nmelltLldoptcdとIbroilddertniliononten-oristll＼､･riththeintroductionot､theTcrrotjsmAet

ユOOO(TA).TheTAreliedonordi11とIryerilllinalLIPPrOLIChiuldilimedtomodcrni/.eanti-lemlrjsmlegislati川-

andappliesittothewholeofU混 ,ratherthanjustNorthem kぬnd･83TheTAintrodueed払earrestand
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pre-cllargedetention･7daysofdetentionwithoutjLldicialapprovalisallowedfわrthepolice. Followingthe

9/11.UKenactedseverallawsonCounter-terrorismactions･rrlleyaretheAnti-Terrorism.CrimeandSecurity

Act2001(ATCSA),thePreventiononTcrTOrismAclユ005(PTA),ttleTerrorislllAet2006(TA).andthe

Counter-TerrorismAct2008(ETA).

ATCSA2001takesaspreventivellleaSureSOItsuspectedillternationalterrorists.UndertlleAct､the

indeflLnitedetentionreginleWasintroduced.llleUKgovenlmentaillledtoellablelodetainnon-nationalswho

wheresuspectedofbeingterroristorwhoweredeemedtoposeathreattomeuKaspotentia豆temTi弧 糾

However,theHouseofLordsdeclaredthatthatregimewasincompatiblewiththerighttolibeTlyandsecurity

ofpersonandnon-diseFiminationim2004･85Asaconsequence,theTeg息meWasabolishedbyぬePTA2005･

As analternati､･.e､thePTA2005inh'odueedthesyste1-i0feontrolorders.¶lePTA2005wasreplacedbythe

enactmentoftheTerroristActin2006(TAl.Tl-eTAintroducedtwonewandverybroaddeflInitionsotrences

ofprepaTationofteFTOrisもact86andtheincitementofFences･Italsoextendedtheperiodofdeterltionfrom14

daysto28days･Theincitementoffenceisaimedatincitel一一entOfspecifTICandseriousactsorvioleIICe.tnRl･.

Ei-Faisai87もbeCourtofAppeal画 eldthe80nvictionsoftheapplicant玩'TSOlicitingmuTderjoTha血 l

madeaudiotapesurgingMuslimstofightandkillamongothersunbelievers.88TheCTA2008deepensand

widensexistinglegalmeasuresoneotlnteトterrOrjsm.tl"tt,7･̀LI/'''1.post- C h argequestioning.longerterrorism

sentences,interceptlOn,assetseizing,eVideneegathering,DNA,andfingerpmnts･89

TlleUKlegalframeworkonCounter-teTTOrisnlellaet.edaseriesorActs.TheActsruledCertainand

tel叩OralYmeasuresinparticularsituation.hdeed.thesubstantiこ1101､theActsstillstickontllenewerActs.

Furtherexplanationwillbeconcludedalongwiththetopic･

3.31UnitedKingdomHumanRightsProblemswithinCounter-TerrorismMeasures

3.3.1.ArrestandPre-ChargeDetention

ArrestandPre-Chargedetentionreferstoperiodortimethataterroristcanbeheldandquestioned

bypolice,pnortobechargewithanoffence･90 TheU濫 C孤nter-もeTrOrism showsぬat挽rreStandthe

pre-chargedeもentionofpersonaremostWe悶developedinU監･91From2000も02008,thedurationtimeof

arrestatldOre-CllargedetentionincreasedsiLmirlCantlyfro11148hourstobe7daysbyTA2OOO,tlro1117dこIyStO

be14daysbytheCriminalJusticeAct2003,and触m14ぬys毛obe28daysbytheTA2006.

However.themeasureswerecl-allengedbyseverallegLllLICtionsbeforetheUKHotlSeOrLords.

oneofthelatestcaseisA& Othersv.SecretatyofStateforikeHomeDepartment.92h thiscase,the
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applicantswereele＼,enforeignnationalsandtheycI一之111亡一一gedthe)egalityoftheirdeteTltion.TheyLllaimedth.lt

払edetentionswereconiraTyもoぬeEuropeanConvenをiononHtlmanRights(Article3,93Article139鵡Å蛇i鵡

5paragraph1,95Article14,96 andAy電iele5paFagYaPh5･97Theyaisoぬ imed鮎 もtheUK,sder聯 tio摘 om

theConventiotlWasinvalid.]nDecetllber2004.tllerlouseorLordsdeclaredthatSection230rtheATCSAct

wasineompatible融 hAyticle5paTagraPM andA代ieは140ftheEuropeanCoy"en血nonHumanRights･98

ToresponsetheHouseorLorddecision.thedetentionprovisionsintheATCSAct"･ererepeこ-ledunder

Sectionlh(コ)(alo川-ePTAコ005･LIowever.thesubstantialpro､･'isionoflthean-estLlndpre-chこIrgedetention

CanbeseenonControlOrdersundet･thePT̂ コ005.whichwasenactedlこIler.Basedonthecase.theUK

exeetltivepowertllways､柑ntStOSeこIrehane＼l′methodtorestrictthesuspectedterroristmovement､､･ithin

newercllaCtedAct.

3.3.2.ControlOrder

ThesystenlOfContrLllOrderwasintroducedunderPTA2005.Theorderscanbeimposedonboth

uKalldforeigncitizensWhomtheauttlOrltiesareun､･rillingtoprosecute.orwho111theauthoritiessaythey

､1.ミ･一･!いり､･･､､も･､･こ!Llh-.＼し･.一㌦ ､-二:･‥.･､!-･!･､､-!∴･･､●､･･｡Ll､川 は･.L''ilz､･1::し･∴､､こ.:､､恒 - .:一日､l ､;､

obligationsuponanindividu111inordertopt'C､.rent.restrictordisrtLPtinvol､二cmentiTltetTOrismrelatedこILli､'ity.

includingaIRI-Oursctlrllew.restrictionontheuseot'eom m uniLlとItionequipmenいestrictiononthepeoplethat

individua一CanassociatedWith.tt-肌.elrestrictions,electrictLlgging.thesuspecthouseel111hesubjecttoseilt'Cll

ti･･1.∵･!7-･し･-

OTleOl'thelilteStimpotlalltdecisionsonthecontrolordersis.4EJ̀JZ(/.｣FI.ASL,(･I.(,ttz]二1.可'sl̀IIL7jiN･

!'･;I･･･t.:-t:I.･･.･'..･,: 卜.;-!･トi･･､､!卜日､州ilいl日日1LL71.･､い､ti＼主､邑ミ､･LトHl･･:∴ 1ヾ:i･P卜小･こ･.卜 '/.＼も･･､l卜PL･LはLt

terroristŝ F-こIndAF,TheyLllこlllc11gedtheirWrongfuHyimposLldordersagllinstUKgover11111ent.TheHouse

ofLordsheldthatusingseerelevidencetoimposeeontrolorder､'io]lltCdtl-erighttorllirheariI-gunderArticle

6oftheEuropeanConvenぬnonHtlmanRights･102

BasedonAEandAFv･SecretaryOfSiateforHomeDepartmentcase,ぬeUKgovernmentwill

seektoimposeanewerVersionofcontro量ordersreglmeinanewerActind豆艶rentterms･103Accordingto

thelatestUK'Slegalnews,controlorders＼､Lrillr叩1acCdbytheTerrorislllPreventionandlnl･でStigiltion

MeasuresBill･104TheexpectedBinissehedu畳edon洩ePublicBil星Comm由eeStageReportOn5September

2011,柑5Ⅰtstronglyindicaをed洩如thes血 tantiveofconもro量oTdeTSWil汗emaininthesuccessorAct･
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3.4.Conclusion

ThroughtheexamillationoftheUKCounter-tetTOrismframeworkandpractice.itCanbeconclude

thatthereisproblem intheUKcounter-terrorism measuresITheproblem lieswithinthedomesticlegal

frameworkandprilCtiees.particularlyonthearrestalldpre-chargedetentionandtheControlordersfrom

humとInrightsvie､､1TheHotlSeOfLordsdisclosedthatmeasureswerecontrarytotherighttolibertyand

securityofpersonandtllerighttofairtrialofArticle5andArticle601､theEuropeanConventiononHuman

RightslOverall.theUK legalframeworksincombatingterrorism demonstrateditstemporaryandhave

鮎gmentedmeasuTeS書106Thearrestandpre-ChargedetentionandcontroloFdeFSProvisionsprevail鮎m

earlierAettothen…､restAct.Thefirstprovisionintroducedsince1974inPreventionofTerrorism

(TemporaryProvision)Actandthesecondonein2005ofthePTA,butitisstillmaintainedintheActenとICted

later.

IV.EuropeanUnionCounter-Terrorismへ:teasuresandHumanRights

4.I.Introduction

]nthissection.WewilldiscusstheinstitutionaldeヽL･.eloplllentOrtheEU counter-terrorislll

mellSureSeSPeCiillIyilflet-9,･11,AcritieLllre､･ieworEURegtllationonlistingprocedurewithhumanrights

concerns､､･rillfollLIWinthenextsection.ThemostnotablequestionsonECRegulationweredeこ111､vithin

hunlanrightssphere.aswellこIS､tr･.ithinLTNSecurityCouncil.Inexilmi一一inghul-1al-rightsproblemsorEC

RegulationonlistingsystenU､,eshouldfirsteonfllrmtheUNCharter.Articleコ50ftheCharterprovidesthat

theUN-lle-llberStとIteShLIVeこIT1ObligationtoacceptandcaTTyOutthedecisionsoftheSecurityCouncil.In

addition.Article1030ftheUNCharterprovidesthesuperiorityortheobligationsundertheChartertoother

dtlties.Inthatperceptive.SecurityCouncilResolutionsshouldbeimplementedbytheLTNme-nberStates.

includingEUmemberStatesasmembersStatesoftheUN.InordertoimplementtheUNSecurityCouncil

ResolutioTIOnlistingprocedure､theELJI-1emberStatesappl)ItheResolutiollSundertheECRegulation.

However.ineasetheinlPlelllentationsorlistingprocedureabo､七.theremightbethepossibilityofhu111こIn

rights＼･Tiolation.1ftheSecurityCouncildecisionsarenotcompatiblewithhumanrights.dothememberStates

stillhavetheobligationtoCarryoutit?Thisisaveryimportantquestionandshallbediscussedunderthe

topicof"Clashofdtltiesい.lnthisrespect.apossibilityofjudicialrevieworSecurityCouncilResolutions

wouldbeindebate.WewillexaminethoseFoil-tSinthenextsectionsthroughtheexaminationorcases.
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Inresponselo9/11.theEUadoptedarangeormeasuresI1gainstterrorism･On二OSeptember2001,

theEuCounciladoptedafirstcomprehensiveEUActionP豆antoFightTe汀Odsm書107 TheActionPlan

stipulatedこZlnlt･r(7/7'̀7.judicialeooperati("1betweenpoliceallditltelligenceservices,Combatingr"1こInCial

terrorism.andmeastu-esatbordel･S.On13Juneコ00コitwasrLl1loWedbyllleadoptionofCouncilFrame＼､･rork

DecisionsonCombatingTeFTOrism toimprovelegalharmOmi ation･柑箆Ⅰtdefined軌ete- ofterrorist

o艶neesinEUlaw,and鮎 ilitatedpoliceandjudicialcO-operadon血ough洩eEuropeanArrestWarrant.109

lnthefaceofthetetTOrislattこICkinMadridinMarchコ004､EUCounciladoptedaDeclarationon

combatingTerrorism onMaT波 25,2004.桝 TheEUCounciまendorsedtherevisedEuAGtiomPlanon

combatingTerrorismonJtme略 20楓 … ‡nthea触rmathoftheLondonbombinginJuly2005,EuCounei旦

ador)tedaseriesoftⅠ-1CaSureSaSanurgentmatteratExtraordi一一aryCouncilMeeting,Justiceこ1--dHomeNrilirs

oftheMinisterofhteriorofMemberStates･"2Neve油eless,suchEUresponseinfightinglntemational

terrorism wascriticizedasapapertlger･l13compaTaiive呈y,littleattention hasbeenpaidto洩e

implementationandgovemanceprocessinthispolicy･114somescholarshaveoplnionsぬ t血sconditionis

CausedbytheditrleultiesorcoordinatingtheWiderangeofactorsandi一一stittltionsthlltrOr111ll-eEU's

counter_terrorismnetwork.I15

1tlOrdertoc川11battheintemationalterrorismaneri)/1I,tl三t_Jcounter-tet･rOt･islllShowedsome

developmentininstittltionこ11atldcooperationa-1lOngELTmet-1bersStates･Aeonsequeneeol､theeooperation･

EUfacesproblemonre､･･ie､､･.ingECRegtllationonlistingproeedurefromlluma-1rightsperspecti､,.e.

4.2.CaseAnalI′SisofEuropeanUnionCounter-TtlrrOrismMeasuresandHumanRigtltS

ToimplemcllttlleUN SecurityCouncilResolutionsoninterllationLllcooperationilgこIinst

terTOrismH6inTeglOnallevel,EUCotmc豆IenactedECRegulationl170rlthelistingSyStem･118Thesystem

enablesflreezingorilSSetSandbloLlkll血 ｡rrlnaI-Cialtransaelionsorindi､･'idualsot-Clltitieswhosenameswere

putontheconsolidatedlist.TheimpactsorthelistingsystenlOnhul一一乙川rightsarcil1､､･こIySdiscussed･These

itllPaCtSWil一beexとImit-edinthefollowinglandmarkeases:S̀7.I.tt<･II.I.IB(,/gI-JIM (UN HumanRigl-ts

committee),119Kadi&AiBarakaatFoundationv.CounciloftheEuropeanUnionandCommissionofihe

EuropeanCommunities(EuropeanCourtofJustice),120andBosphoniSV.Ireland.(EtirOPeanCourtofHuman

J恒 hl＼.I
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4･2.1.Sayadiv･Belgi um

ThecaseofSayadivIBelgi･umj22wasexaminedbefbTetheHumanRightsCorrmitteeunderthe

OptionalProtocoloftheICCPRaTlditeoncenledtheallegationorviolationhumanrightsintheListing

ProcedtlreinBelgitlnl.

TheoriginofthecommunicationliesinaninvestigationagainsttheauthorsbasedonthePublic

prosecutorO餓ceinはative･123 A鮎rwards,BelgiangovemmenもpFOVided抽eirinformaもiontotheUN

sanctionCommi挑ee.124Asares鴎 thenamesoftheauthorswereplacedonthelist叩 endedtotheSecunty

CouncilResolutionon23JanuaT72003,aswellasttleEUCouncilRegulationandtheBelgianMinisterOrder.

Fo]lowiI一gthedecision.allortheirfinancialassetswerefrozenandtheyweresubjecttotT･avelban.Ln

responseパhea血 orssubm豆もtedseveralrequeststoremovetheirnames如mthelistinBelgium.125Later,

theyobtainedanordertohaヽ･TetheirremovedfromtheSanctic･nColllmittee'slistfromtheBrusselsCourtof

Firsthstance.126Atthetimeofthecommunication,nodecisiononthematterhadbeenもakenby蛾e

SanctionsCommittee.

4.2.I.I. TheAuthors'ClaimsbeforetheUNHRCommi ttee:ViolationofHumanRights

TheauthorsarguedthLlttheyhadnoeffectiveremedyintlleCriminaleoull.Theyalso111aintilined

thatt1-eBelgiangovemme一一tcontra､･･enedtheordertoinitiatethedelistingproceduredeliveredbytheBelgiこ1--

courtson" February2005.127Accordingtothem,thesituationaclearVioiationoftherightぬe飽ctive

remed)IullderArticle2,paragraph3orthelCCPR.Ftulhermore.theauthorsclaimedtl-こIttheycouldI-Ot

travelfreelytooutsideBelgium.As aconsequence.theycouldnottakeupanofferofemploymentwiththe

RedCrescentinQatar.Tllerefore.accordingtothem,thisisthedirectviolationorArticle120ftheCovenant､

whichdealtwit臨地erightt涌 eemoveme帆128They免lrtherassertedtheviolationofおを呈cle14,paFagTaPhi,

sinee伽 determinationoflistlngWasmadeinabsenceofanydecisionsb抽 Teもhecouris･129hrespectもo血e

presumptionofinnoeenee.theyclaimedthe､:'iolationthereofbecausettleirnameswereplacedonthe

sanctionCommitteelistwithoutanyno浦Cations･首30htheirview,thisisanin&ingemento銅hepnnc豆Pleof

presumptionOfinnocenceenumeratedin触 icは14,paragraph20ftheCovenanも･131

1nthiscase.tt-eauthorsclaimedthattheBelgiangovenlmentViolatedse､′eraltheirfundamental

t.ights:therightstoetrectiveremedy,therighttofreemOVemenLtherightdueprocessinjudicial.LWdthe

righttoprest"nptionorinnoceTltOrtheTCCPR.
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i.2.1.2. ResponseoftheBelgianGo､でrnment

lnreplytotlleclaimsof､theauthors.theBelgilITlg0､･℃mmentjustifieditsaction.provokingthe

UN SecurityCouncilResolution･AceordingloBelgi川11.thecommunicationisilladmissible､､Iithinthe

meami gof如ticle5ぅparagraph20ftheOptionalPTOtOCOl･132馳eBelgiangovernmentaddedthatthe

authorswerenotSubjecttoitsjuTisdietionwit払inthemeaningOfArticleioftheOptionalProもocol.】33The

rulesonLIOlllmuTlieationsprecludet1-eこIuthorsh-om disputingUnitedNationsrulesconcerni一一gthefight

agalnStterrorismbeforetheComm地 色134ThesameTulespreven電theau血oTS鉦om eha呈Iengingmeasures

-Ll!u･!､-＼ミhL､ヾt.I:､･卜i･二二･い "l亘 Ii-Lrl.I･1､いi廟.lLt=日日､=､.:LlI:1､､ih･L!':L､:L･l■卜∴ t･∴､.･.-＼Ll;･-ど,･ ＼＼ill-1いL

allegedviolationsortheCovenant.theBelgilIngovernmentClai-lledthatitsrolewaslimitedtorelayjng

in払Tm盈tionabou電池eauthorstotheSanctionsCommittee･136TheStateparをyhastakena呈iappropnate

nleLISureSWithinitspowertoha､:･etheirllam eSdellisted,ConsistentWithrespectfortheirrundi1mentalrights

aswellasUnitedNationsrules.137

TlleBel函 11gOVCr1111letltinvokedlhLlL]NSecurityCotlnCilResolutioTlforjustifyingitsとICtion･It

alsonlaintLliTledthatthecomllluniLl乙Itjonoutsi血 orthLlmeaningorArtiLllel､Al-tiCle5.pilraLtITこIPh二ofthe

OptionalProtocoloftthelCCPR.Further,thLIBelgiangover一一Ⅰ一一ClltaSSetledthatitsroleonlytoiTlrOr--1the

authorlstlametOtheSanctionComlllittCe.aSWellこIS.ithasllうeditsbestt(lde-listthelluthors'nam es.

4.2.I.3. Committee'sObservationontheAdmissibilitlr

TheCommitteeConsideredthattheadmissibil恒′ortheCommuniclltionbasedonArtieleIofthe

o画onal的 電ocoLi38ThepTOVis盲OnTeCOgnlZeSthecompetenceofぬeCommittee電oreceiveandexamine,

eommunicI1tionrroTllindi＼｣山Ials＼＼･rhoclllimtobevietilllSOfthem .iolatioTIOrこInyrightssetForthillthe

CovenLlnしこInd､､･hoar亡Subjeettothcljurisdictionorthestatepill1yregardlessof､th亡SOurCLIOrtheobligiltions.

TheCommitteedidnotaddressthequestionWhetheritCouldConsideril】leged､･,ioILltionsortheCl-arterorthe

u血edNa雨 的S(A粥iclei03),OrUnitedNationsmlesconcemingihe爵ghをagainstte汀Orism,u9

TheC川11mitteeftLrttlerrecalledthatitCouldnotConsideraCommunicationifthesamematterWllS

notbeingexaminedunderallOtherprocedureofinternationこ11investigationorsettlement.

Consequently.itWasnotprohibitedfr01-1eXamhlingthecommunicationinaccordancewiththe

provisionsof如 icle5,paragraph2(a).140AsもOもhea油 oTSぬimsunderA托icle2,paragraph3,Article12,

Article14.paragraphl､2.and3.Article15and17orthe(lovenanい heCommitteeroundthattheraets
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submittedbytheこIuthorswereCloselybotlndupwiththesubstanceoftheeaseandshouldbeConsideredon

themerits.14号AstotheeiaimsunderArtieles略 22,26and270ftheCovenant湖 eCommitteefbundtぬat

theauthorshadnotsufTICientlysubstantiated血eirComplaintsforthepurposesofadmissibility･142The

CommitteethereforeconcludedthatthecommunicationwasadmissibleunderArticle2.para訂aPh3,Article

12,Art豆cie14,paragraph1,2,and3,andArticlesi5and17og血eCovenant.l43

i.1.2.4. TheCommittee'SConsiderationontheMerits

TheHumLlnRightsCommitteeconsideredthecommunicationinthelightoralltheinfbrlllation

叩 Pliedto豆をby洩epartiesunderA托icle5,paragraph1oftheOp血naiProtoeol･棚 Aeeordingtothe

BelgiangoIL･･ernrnent.itactedonthebasisorUNSecurityCouncilResolution.However,theCommitteedid

notsharethe､′iewandmaintainedthatitCouldreceivethecomn-unicationdealingwithI-Ill--anrights

daims･145TheCommitieemaintained地aHheprovisionoぎ血 豆deiof地eOptionalProtocoldidnotpreclude

theConsiderationofthecommunication.仙

WithregardtotheviolationofArticlelコortheCovenant.tlleCommitteeconsideredtheauthors

claimsthattherightto什ee1-1OVement､､'aSimportantfわrthem.astheycouldnottmveloutsideBelgiunland

aCCep音anO鮎rofemploymenもinanotherCOtm坤 榔 TheCornmitteefoun狛 hattheargumentsofthe

Belgiangovernmentwerenotdeterminative,pllrtieularlyinvie､VOrthefactsthatotherStateshavenot

tTanS血統edthenamesof朗heremployeesofthesamecharitableo聯 nizationtotheSan血 rlSCorr-鹿 e･148

]talsonotedthattheauthors'namesweretransmittedtotheSallCtionsConlmitteee＼･enbeforetheauthors

co血dbeheard･149TheCommi統eeconsideTed鹿毛thefacts,takentogetherdidnotdisclose出払trestrictionsof

theauthors､t●ightstoleavethecountrywerenecessarytoprotectnationalsecurityorpublicorder.The

committeeeoIICludesttlatthecireunlStaneeconstitutesaviolationorArtieleI2ortheCol･renant.1叩

TheSa.llttdz'CaseshowedthattheComnlitteewas｡0111PeteneetOreCei＼reこIndexaminetlleCこISe,

eventhough itisinvolvingtheUNCharter.Thisargument.however,wassubjecttosomedissentingopinion

&om 血emembersoftheCommittee･151TheComm鹿 eemp払as豆Zeditsconsiderationsonhumanrighis

violations,regardlessthesourceortheobligationinquestions.

4･2･2･KadiandAl Barakaatv･CouneiJofEuropeanUnionandtheCommissionofEuropean

Communities.

KadiandAiBarakaaiv.CouncilofEuropeanunionandiheCommねsionofEuropean
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communities152 wasaeasebeforeCou虎FirstInstance(CFr)of抽eEuropeanUnionu3 andぬeEtlrOPean

Courtof-Justice(ECJ).TheUNSanctionsCommitteedesignatedbotllM1-.KとIdi.a-1ationalorSこIudiArabia

nation111llndAIBarLlkaatFoundiltion.establistlCdinSWreden.asbeingこISSOeialed"1thAl-Qlledain二001and

puttheirnamesOntheUN Seeti噂 Counc豆lSanCぬnCommitteeList･154 Iniheimplememもationofthe

SecurityCouncilResolution.basedontheE('RegulationNo.2199･ノ2001こInd二0(12･::2001.their11こImeS､､.rere

addedtoAnnexⅠoftheEC list.ヨ55 1nDecember208㌦Mr,KadiandAlBarakaa毛Foundationfiled

pTOCeedまngsbe勧eCFIagalnSも血emeasures.-rbeyyequested: 156

i) AnnulmentorE('RegulationNo.467!･/コ00lonprohibitil一gthee･tportol､certaingotdsand

servicetoAfghanista一一､slrcllglheningtheflightban.andextendingthefreezeoftllndsalld

othertlnancialresourcesillrespectOrtheTillibilnandAfghanistanandrepealingEC

ReLn11ationNo.337/2000･

ii) ATlnulmclltOfttheECRegu)こItionNo.ユ061/.･･:'2001.

iii) Annul111eTltOt､ECRegulationNo.コ199,/コ001.

1nsupportorhiselai111S､Mr.Kadiputforwardttlt'eegrOLlTldsorannulmentillleging.breachesor

hisfundamentalrights:thet･igl-Itobeheard.theriLt!httorespeLllbrpropetly.ilndtherighttoelrLILltivejudieial

review.-57subsequen触 AIBaraakatFoundationbase紬 sclaimsonthreegrounds:158

il Incompetentot'theCounciltoadopttheContestedregulati-

iil ]nrringenlentOFtheArticleユ49orthetillTreとIty.

iii) Breachoritsfundamentalt'ights.

Theclilims＼､,ererejeeledbyCFt.TtleCourtc0--Iltrmcdtl-evalidityol､theregulations.AeLIording

totheCourLithlldnojut･isdietiontore＼･riewthe､√alidityot､theContestedregu一ationorthevalidityorthe

relevantUNSeeuTityCouneiiRes血 血n,exce担 nFeSPeetOfj･uscogensnorms･籾 払theviewtheCour吊he

ResolutionswerebindingupolltheEC.TheC州1111unity∩-usttこIkeallmeasureslleLleSSこ11■ylL)ensurethiltthose

resolutionsareputintoeffectandthisprevailovertheirobl豆画 onsundertheECTreaty.160 TheCF‡

conc一udedtherestriじti＼でmeaSureSPrO､'idedintheContestedregulationdidnotinfringet1-eappellant､S

鮎ndamentalrightsasprotectedbyj･uscogens116l

Mr.KadiandAトー311rakaatFouTldiltional叩ealedtheCFl'sjudgmellttOtheFtlrOPeanCourtof

Justice(ECJ)OnNovember17,2005.Mr.Kadimentionedt､､･ogroundsorctlallengeorthedecision:

i) 1-aekof(lnyleg111bこISisfortheECRegulation･

ii) Breaehofseveralrulesofinternationa=aw.162
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払挽dd摘on,Al-BarakaatFoundationclaimedanin翫ngementofA鵬ic豆e249ofECTre 噂 163In

thejudgnle帆 ECJdismissedtheCFl'sdecision.conI-1rmingitsjtlrisdictiontoreviewtheECRegulations

evenifぬeyaredesignedmerelytogm effectto抽eUNSecudtyCouncilResolutions･164Ilcon員medthe

FeVie扇ngpt叩OSedforprotectionofmndamentaldghts.165TheCouT電加 herasserted蝕atthejudicial

reviewappliedonlytotheCommunityAct,emphasiz豆ngthein軸 endeneeofEUlaw由166

TheECJ鮎血eTmai地 inedthaHheeiaimsontherighttobeheardwerepaten糎 notrespee繭 玉67

TlleECJheldthattheregtllationprovidednoprocedureforcommunicatingtheevidenceinjustifyingtt-e

inelus豆onofappel旦antonthelist.168haddition,theCouncilofもheEUneverinfbrmedをheapplicantsofぬe

evidenceagainstthen-thatjustはedbeingincludedonthelist･Thus.theappellantwel･enotabletodefend

theirdghtsbeforetheECCou純.旦69払responsetotheclaimsonthedghttoeifectivejud豆C主aH emedy凍 e

Courtheldthecontestedregulation,insofarasconcernstheapplicants.wasadoptedwithoutanyguarantee

beinggivenaStoacommunicationoftheevidenceagalnSt血emorastheirbeingheardinぬtconnection･170

Furtherrnore.witl-regardtotherigllttOProperty,theCourtmaintainedthatthecontested

regulationwasadoptedwithoutfurllishinganyguamnteeenablinghimtoputhiseasetothecompetent

authorities､inasituationinwtlichtherestrictionorhispropertyrightsmustberegardedassiLmirleanLhaving

regardtothegeneralapplicationandactualconぬuationof鮎ezlngmeasuresa艶ctinghim･17ih the

judgme鴫 theECJtooktheview,interalia:

i) SetasidethejudpnentsoftheCFl.

ii) AnnulsECRegulationNo.88ll/200二of､27May2002andNo.467/2OOl.

iii1 0rderstheCounciloftheEuropeanUnionandtheColllmissionofttleEuropeilnCommunities

topaytotlleircostandhalro川10Seinctl汀edbyMr.KadiandAIBarakaatFotllldatiollbothat

firstinsもanceandinappeals･172

TheECJdecisionabovedemonstmtedthattheCourtrespecttohLullant~ight.Citation¶1ccaseOf

K'(7tJiansweredcrucialquestiononregi071alhtlmanrightsinstitution.whettlerEUhadjuhsdietiontorevie"･.I

theUNSecurityCouncilResolutionsIThiscorrespondstosomes血 iarviewonthatmatter･173TheKadi

decisionwastheGrstonefortheECJtoconfirmitsjurisprudencetoreviewthelawfullleSSOrllleaSureSunder

g呈Vlnge翫 ltothet3N SecurityCouncilRes血もions.174TheECJjudgmen電inKadirepresentsaStrong

commitmerltOftheCourttOPrOteCt餌ndame地 1露gh晦 ruleoflaw.1751falsoexpressesseparateand

autonormousnatureoftheEClegalorder.176 However,thee鮎CもivenessoftheEUCourtjudgmentinhuman

riglltSsphere､､′asquestionedbytheapplicants.sitleetheirnamesremai一一listedandassetsrel一一ai一一fh)zeninthe
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EUlevel.lTT

4.2.3.Bosphorusv.Ireland

ThecaseofBosphorus v.Irelandg78wasacaseconcerningtheEUi王頑 eme地 tionof洩euN

SecurityCouncilResoltltionbeforetheEuropeanCotlrtOfHumanRightsITheapplicant＼､･･･asaTurkish

AirlineCharterCompany.BosphorusHavュYollariTuri7--1･OnAprillり9二､thellPPlicantrentandregistered

をwoaircra的 elongingtoacompanyresidingintheFormerRep血豆icofYugoslaviaげRY),u9TheCompany

broughttheaircrafhoDublini-IOrdertoha､,.emaintenとIneCworkperronlledonitbyanIrishCompanyon

＼1.1ヽi｢.:り-1こ､川･い､IJ＼.:I)L'ミ.1h､.ir:Jtl.LIJ'Ll…111ハ川..L､い川1L!LIL1こ1こし､I.･rL-1､ミミ̀川･L:Lll:,:∴･邑!hLt=/L=小目川'l:･…し､

I:J､ト＼1:目 し･l二川 口･トド川こ､ H-/IL-･-1卜I1､･､､､日目し川.こ1いIL､!､∴… 日､･卜｡､トビ､i･､,!日!!･､I･lMl､し･t=(州一一mmこl＼

(EC)Regulation990/93/ECof26A画l慨 3182amd豆tformedpartoftheUnitedNationsSecurityCouneii

SalletionRegimea画 nsttheFormerRepublicorYugoslavia(FRY).

Theapplicantappealedthecこ1-tebeforethelrisllHighCourtonNo､･.ember1993.withthe

:､､Htt､LJい!､∴.､･:､1､ ＼

TlleimpoundmentwasI-0tProportionatetotheLt!ClleralinterestbeeiluSeOf'tlleaPPlieants'

siLglirleanteLIOTIOnliclossanditsstLltuSこISこIninnocentparty.

TheECReglllationwouldinrri一一getherightIllPeこICCrulenj叩1lclltOfitspossessionsandits

rreedomtopursueilLIommereialacli､Jity.

lnresponse.theIrishgovern-llentClaimedseveralarLqunlLlltS:

i) ｢uropeilnUnion(F.LJ)111embershipobliLeedthecountrytoapplytheF_CRegulation.

ii) n̂yinterpretationortheCoIIVentionmllSlとlllowStiltePartiesloeOnlPlywhhi-1ternation11l

obligations,extendingillldstrengtheningintCnlilti川1illcO-opeI.こItion.

iii) ThepubliLlinterestinelldiIILtlWil一inBosniajuslirtedadeprivationortheilPr)1icこInt.

Theapplieants'objeclionwasanylnlledbythetligh('ourtdecisionon.lulle.コL1994.TheCourt

heldthattheECRegtl】ationdidnotevenこIPPlytothepresenteasebecausetheapplicant'sTurkishCompan)′

wasne油erbe呈dnoreO軸o眠dbyapersonOrundertaking舟omtheFRY･昔84

ThelrisllHighCourtdecisionwasappealedbytheIrishMinisterof-Transportbeltlrethelrisll

SuprellleCourt.There.oneorthecentralissues､､.r'こIStheinterpretationorF･CRegulation.TheIrishSupreme

tl州日､ILh､し･L)"LmLliトー＼へし･L',い:-l'!.､､illlt･rlLlミ_iill川･1...I Jh､.l(.InL!し･LIT.hこIlll:i.I(RL.:_.､lLtt､.･.＼il.L一､い;.ll

appliedtotheaiTCra氏inquestion･王貼
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Consequently.theapplicantBosphorusbroughtthecasebeforethet三uropeanC'ourtoltHuman

Rights･Theapplicantclaimed血 V豆olationofAれicle1ofProtocoH1187However,theCotlrthe豆dtha=he

impuLtmedinterferenLleWasnottheresultofanexerciseofdiscretionbytheIrishauthorities､eitherunderEC

orIrishlaw.b上ltrathera-110untedtoCompliancebytheIrishStatewithitslegalobligationsflowingfronlEC

law and,inparticular,Article8ofECR･egulaiion990/93･188ThisCourthasaceoFdinglyacceptedthat

eomplianeewithComnlunit)･rlawbyaContrilCtingPartyconstitutedalegiti111ategeneralitltereSt＼､:rithinthe

meanlngOfArtide1ofPro触 ol旦･且89TheCou鵬S紘essedthattheprotectionof触 damenもa呈rightswiぬinthe

EU legalorderwasequivalenttothatotreredbyEuropeanCourtHumanRights(I::quivalentProtection

Doctrine).190conseqtSentiy,thepresumptionarisesthatkelanddidnotdepaTt鮎mtheFe甲iremenもSofthe

Conventionwhenitimplementedthelegalobligationmowingfrom itsmembershipoftl-eEuropean

communlty･W1

B叩)ht"LLtlCaseabovedemonstratedthatbothEUCourtdecisionsontlleairerartimpoundment

stressedonllutOnOmOuSOftheEUla､､r､eventhoughilwasdelegatedfromUNSecurityCouncilResolutions.

4.3.AnalI･rsisofCases

lntheexalllinationofthecasesabove.therearet＼＼･･･ocrucialissuesorinternationallawwhicllneed

tobediscussedfurther･Firstly､debこlleonclilShordutiesonStateobligLltionswhetherundertheUNCharteror

regionalorganizatiLln(SuchasEUいneaseoFthedutieslllightbringhu111anrightsviolaliollS.Thisdilemma

eat-beseenintlleCaseOrStl.I.(Jdz'anda().V)jl(W･t/Lt.､WtlereStatesinvokedtheEUla≠･.andUNSecurityCouncil

Resolutionsaslegaljustificationoftheiracts.Secondly.debateonjudieialre､L･.ieworlheUNSecurityCouncil

Resolutionswhethertheregionalorganiz;ltion(EU)hasanabilitytoreview theUN SecuhtyCouncil

Resolutions什omthepointoltviewo∫l-umi-nrights.ThisproblemCanbeseeninK'utIL'Case.wheretheECJ

decidedthatitcanre､･'iewtheUNSecurityCouncilResolution.iftheResolutionhadbeenenactedintoEU

law.ThispositionindebatesincetheUNSeeuhtyCouncilResolutionshastoCarryoutbytheUNmember

States,butnotEU･lnsamepointwasalsodisLluSSedinS̀).tltt(Ii.beforetheHu]一一anRightsComT-litteeorthe

ICCPR.

4.3.1. ClashorDuties

TtleClashof-dutieswasonissueinSa.1･tLdt'Communieation.TlleBelgiangovernmentaddressedit

ontheirargtlmentS.invokingtheUNSCResolutions.However,theCommunicationheldthattheBelgian
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govenlmentShouldbeheldrespot-sibleforthepresenceortheauthorHlこ川-eOntheFURegulation､slisting

proee血 e,no"heUNSecudtyCouncilitself.!92 Ⅰtshowsぬ ttheCo苫nmiモーeedidnotaddresstheclashof

dutiesissue.butthe('ommitleetotlkintoaecounltheissuehumanrightsvioILltionsasmaincollSiderations.

InB(JLV)iI(〃･Ll.ヾCas°.theEuropeanCourtorHumanRigtltSdidnotmentiontheclashordlltiesissue

implicitly.But.theCourtpointedouttheilllPOrlalleeOrhutllt111rightsprotectionsintheEULaw.Ilindicated

thattheCou純 S陳essedonthehumanrightsconsideraぬns･且93Furthermore,thegovemmentactionflowed

触mEuRegulationasapa蛇oftheuNSec血 yCoune豆1Reso旭ions･194 h"hoseperspectives,theUNSC

Resolutionsarenotimplementedindi､･.idua】lybyeachmembet-Statesbuい-atller.arePromulgatedilltheEU

level･旦95TheFefor糾 heresponsibi損yoFtheactioninquestionwasattributabletoEu,But,theEUisnota

partytotheF.uro peanConventiononHumLlnRiglltSanditsactioncotlldnotbedirectlybroughtbeforethe

court.t｡小

TheelasllOrdutiesissuearises＼､rllCnEL]Tme111bcrStateshavetoimplementitsobligationLmder

UNSecurityC州-lCilRLtSOlutiol-～OrEUlこ1､､･･ThisissuebecとImeC一一ueil11､､'heⅠ-tllCObliglltionmightbring

humllnrights､,iolalions.F､'enthoughArticle1030FtlleUN(11∬terProvidesafbnllulat… voidsLIChconniet

ar豆se湖 eissues宅illremains.197 TheEUCourtdidmoもa耶SWeT軌eisstieStra励 ぬrwardlyasshownonthe

easeslawabove.

4.3.2.PossibilityofJudiciatRevie､vofSecurity.'CouncilResolutions

UndertheUNCharter(ChapterVII).theSeLlurityCouncilhasapowerinordertorestoreand

maintainintenlとItionalpeaceandseLlurity.Howe＼'er,theilllPle111entationoI､theSecurityCotlnCilResolutions

broughtlegLllconsLlquenee.ParticulこIT-ly､､･'llenttleactionmightha､rcthepossibilityortlu111anrightsabuse.

Aecordillgly.tlle)cgitimacyortlleCOllectiveautllOrityortheSecurityCouncilinLl'eaSinglycl.itiLliz_edi-1nd

accusedofexceedingitsPowerundertheUNCharteT･198

ThepossibilityofjudicialreviewofUNSecurityCouncilResolutionswasConsideredn.omthe

viewpointof血eEU.hKadiCase,thequestionon払epossibilityhavebeenansweredthispointpartially.

TheECJdecidedthatRegulations､､,eresubjecttojudicialre､.ie､､＼evenif'theyaredesignedmerelytogiヽ･･e

e放ct毛OをheUNSCReso呈utions.-99 TheCourt触 herasseried紬atthejudiciaheviewappliedonlyto払e

commun噂 Act.200 ⅠもneitheFentailedareview ofSheSecurityCo㍊ncilReso1滴Onnorehallerlgedthe

prlmaeyOftheUNSCResolutionsunderinterrmtionaHaw.20!However誹 eCourt'sapproachimKadimay

leadtoafragmentationofinternatiotlall'lW,al-devenultimatelytott-efllli一一goftt-eE('Jf1-om any
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intemationalhumanriか slawstandards.202 Thejudgmen嘗oftheCourtshowslessrespec沌 Finternational

law,reJeCもlngthenotionthatもhereglOna沌Uisinasubordirl挽ter血tiontotheUN･203

hlContrasttOK'(7(ill.thispointwasnotdiscussedinStTl.(7dinorB()sIJh()′･tILtl.lnSt1.1.aLlt'.tt-e

CommitteehadsimplynotedthatitcouldnotConsiderallegedviolationofotherinstrumentssuchasthe

charteroftheUNorallegationぬtChallengemeuNTu呈es･204 Å弧 tiona旦ly,theCommitteerecalled血e

relevanceofArticle460ftheCharter.､､･rhiehstLlteStl-atnothingintheCovenantshallbeinterpretedas

impalrmgtheprovisionsof血eCha鵬roftheUN･205TheCommi牧ee'Spositiorl舶monS紐atedthatitdidnot

touchtheissueoitthepossibilityorjudiejalreviell′ortheUNSecurityCotlneilResolutions.butstressingon

theisstieOfthecompatibi噂 W血 theICCPR.206However,itiswo血ytonotethaHheCriticaldecisionssuch

asinS'Ttlt7dt.and̂ '̀J̀liha､.･eexertedsignificantpressureontheSecurityCouncil,itssubsidiarybodies,andits

memberS臨testoimpmve血e孟Tl主Sもmgpractice,andもoshowmorerespectforbaS豆enormog血epFOCeSS･207

AsproveninSa,u7dt-.itwasagainrepealedinB(,LV)hol･LISCaSe･TheCourtrecognizedt1-eEC

RegulationbuttheResolutiondidnotTom partOfthehjshdomesticlaw禦 Therぬ re,itcouldnothave

constitutedalegalbasisfbrぬeimpoundment･209T払eECHRdecid油 hattheimpotmdmentoftheBosphorus

airera盈wasproportionate,onlyifequlValentwithhumanTightsp㌻otection･210TheCourtdecisionscanbe

ConcludedthatnohumanrightsviolationCanbefounded. ig llOringthejudicialreviewoftheUNSecurity

CouncilResolutions.

4.4.Conclusion

TheabovediscussionshowstlleEUCourtreluctancetoexercisettlejudicialreviewofUN

secu摘yCouncilRes血 もions･211TheCourtdemonstratedthattheymighもbew測 awaFeOftheexis血g

hierarLlhyandthespecialpositionof'theUNSectlrityCouncilResoltltionsIHowever.in̂ 'adI'case.theEU

CourthasbegunreviewingimplementationoftlleUNSecurityCouncilResolutionsonte汀0｢istlisLeven

though:itwasonlyappliedtotheCommunityAct.

V.Conclusion

ltcouldbeseenthatttlethreeju71sdjetions.counterterrorislllmeasuresaddressedinltlisarticle

varyinitsComplianceof'tlulllanrightslawandhM11anitalla一一lawstd-1dilrds.Theproblemlieswithinthelocal

legalfrallleWOrkandpracticesasabこtCkground.Theroleot､theSupremeCourtinUS､theHouseoi､Lordin

UK.atldTheEuropeanCourtofHumanRightsil一EUplayedasubstantialroleinprotectinghtln-aTlriglltS.
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TheattemptsmightbeconsideredasthelこIStresortforindi､∴idualstodefendtheirrundこlmentalrights.

Nevertheless.thecasesontheUSSupremeCourtdemonstratedthilttheCourtrolesこIrelimitedonlyon

I- L･､･川il.llこl＼t.LIL.卜IJltilトtil｡＼i･1:､:､､･H.､::l､､:､･｣い･=･lいl:.･l小･

TlleUK legalframeworksincombatingterrorism denlOnStrateditstemporaryandfhlgnlented

measuFeS書213 TheUKgovernmerlthasenactedvaf壷ouslegislat豆onsoncounter-terrorism由EaehActwasnamed

dilrerently.butthesubstantialprovisionsarestjl】inherent.Forinstance.theprovisionsollarrestllnd

Ore-ch'lrgedetelltiona一一dControlordersmeasureshこ1､･reChanged.interm oritsduriltions.But.substantial

elemclltisstilluntouLllllble.TtshowsthattheUKg0､･で【.nnle11日rmdstoslilyindonleStiLISecurityControl

concetllS.regardlesshuman rights.

InEUpracliees.theECRegtltationsonlistingsysteTlldidnotnlOVefbrwとIrdsignirleこInt]y.Although

theECJhasdecidedthaいherel川SaViolationorhumanrightsontheproeedumlbuttheviolillionisstiHnot

corrected.Ina､､Iiderscope.theUN GeneralAssemblyResolutiLlnNo.19糾 oltコ0090nOmbudsperson

eo痛 打ednoshingtoimprovethesystem 書をom humarirightslaw perspectives･2眉4 The触 ctionofthe

OmbudspersonistoimprovethesysteInWhhtheaccessibilityelement.wherethetargetindi＼､,idu乙tIsorentities

candirectlyengLlgein diこ110guewiththebody.IIowever.theOnlbudsperson isonlyempoweredtogiveas

observer.notdecisionmilker.A恥rこ111.thLleXとImintllionorthethreejurisdictionsoncounteT-1terrOrlSm

meこISureSShowedthenこItionalsecurityisstillmとlinconsiderationsrこttherthantlumanriglltSilndruleorlこIW.
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