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Legal Settlements of Unfairness
in New Share Issuance and Allocation Rights in Japan
Nang Nwe Ni Nyunt
要

旨
判例分析は、日本の裁判所が新株および新株予約権に関連する問題を、いくつかの判例では会社

法に従って、その他の判例では法の原則に従って解決してきたことを示している。裁判所はまた、
敵対的買収または不公正のいずれかを考慮する判断を行った。この研究は、非常に多くの救済上の
意見の相違を終わらせるために、日本の少数派株主が遭遇した不公正を防ぎ解決する必要性を強調
している。救済のための方法はたくさん存在するが、この研究は日本の会社法（平成 17 年法律 86
号）の規定の適用に焦点を置く。ガイドラインや法原則の適用は好ましくないのである。
Keywords: share issuance, allocation rights, takeover defence, shareholders’ remedies in Japan

1 Introduction
The problems regarding Japanese shareholder remedies appeared after companies issued new shares
and allocated the rights to acquire them. Some shareholders complained of the new share issuance. Others did
not do so and claimed the allocation rights. Thus, several shareholders brought the cases before the courts and
claimed the new share issuance should be suspended, invalidated, or non-existent. With regard to the share
allocation rights, what shareholders claimed before the courts were to be granted to receive either the rights or
damages.
The courts in Japan substantially applied the Commercial Code before the enactment of the
Companies Act (Act No.86 of 2005) of Japan (the Companies Act). Later, they used the Companies Act and
the principles adopted by the Ministry of Economy, Trade, and Industry (METI) and Ministry of Justice (MOJ)
to settle these shareholder remedies. 1 The principles are indeed reasonable to be used for the sake of a
company’s interests. However, a more problematic principle which the court referred to was the business
judgment principle. Therefore, this research is to take a stand against the courts regarding whether to stress the
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legal right of shareholders granted under the Companies Act or whether to focus on the economic right of
shareholders adopted within the purview of the principles.
Based on the aforementioned ideology, courts in Japan received different views from lawyers in
settling the legal disputes involved with the issuance and allocation of new shares. In order to be confirmed,
the main contexts which the courts stressed to be unfair provided under the Companies Act are analysed in this
research. To be specific, two legal cases are analysed; these involve the issuance of new shares on which the
courts gave judgments based on different reasons. Regarding the share allocation rights, two legal cases, the
results of which are grounded on different reasons, are critically analysed. Furthermore, the legal cases relating
to the conceptual relation between invalidation and non-existence of the share issuance are also explored.
Finally, the preventative effect of granting damages to shareholders regarding share allocation rights with a
favourable price is also analysed.

2 Research Findings
This research views that the courts’ reasonings, which were the background of the judgments in cases
relating to the issuance of new shares and their allocation, derived from different sources. The first source
focused on the legal right provided in the Companies Act. The second focused on the economic right of
shareholders or corporate value theory adopted under the principles. The third was that the courts checked with
the principle adopted by the Commercial Code and settled the existence or non-existence of the issuance before
the enactment of the Act or the principles being adopted. The overview of this research is that the courts were
reasonable to rely on the provisions within the Companies Act in settling the shareholder remedy issues.
Therefore, in order for the courts to largely apply the provisions in the Companies Act, the articles in the Act
have to be clarified and made aware that they resort to the first priority for legal settlement.

3 Research Questions
Grounded on the various reviews, this research bears four questions. The first question is based on
the suspension or injunction of the issuance of new shares. Although it had not been decided that only majority
shareholders who hold strong economic power could be of interest to the company, the courts were in favour
of the issuance of new shares done under majority shareholder control. Secondly, for the allocation rights of
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the new shares, even though there is a general provision in the Companies Act, the courts used the principle of
shareholder equality. For the third question, regarding the invalidation and non-existence of the new share
issuance, there were so many reviews that the courts took up the cases beyond the time limitation. No wonder,
therefore, the Companies Act does not cover the general concept of the time limitation to bring legal action.
Finally, regarding claiming damages (not equitable compensation) from a company for the allocation rights,
the question of whether the reflective loss is counted is uncertain.

4 Suspension of New Share Issuance
The new share issuance related to issues from legal cases were covered with whether the issuance
was unfair in terms of the dilution of shareholding or management control, whether the purpose of the issuance
was in accordance with the principle to create corporate value, and whether the issuance was to deter a hostile
takeover. The first issue involved the Companies Act and the second one involved the principles set up by
METI and MOJ. The third issue was the reflection of the second issue and no express statutory provision for
the takeover defence for corporate value was found, except that which the respective parties pledged as a reason.
Open Loop Inc. v. Quanz Co. Ltd. 2 and Showa Shell Ltd. v. Idemitsu Kōsan Ltd 3 are selected as the cases for
analysis of the new share issuance.
In fact, the purposes of the new share issuance followed by the acquisition rights were to raise the
funds of a company and to be an incentive in business contribution by the amendment of the Commercial Code
in 2001. 4 However, the evidence from the legal cases reveals that the concerned companies issued the new
shares with other purposes. 5 These ideas had also spread in the EU from the 1970s and in American corporate
society from the 1980s. 6 The U.S. termed new share issuance for other purposes as issuing poison pills or
rights plans. 7 Japan corporate society imported the strategy of poison pills. 8 There were also many problems
resulting from the ideas other than to increase investment cash flow. 9 However, in the selected case from the
U.K., a strong investor in a U.K. company was aware of a decrease in shareholdings and a reluctance to issue
new shares. 10
There are other reasons for why U.K. corporate society might be sufficiently worried to make the
new issuance. 11 These other reasons can be identified using the Companies Act of the U.K., which was
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upgraded in 2006 (CA 2006). One reason can be derived from the provision in the unfair prejudice action
covered with both ex-ante and ex-post actions against the unfairness of the corporate industry. Another reason
might be that as the new share issuance had to be confirmed by the board of directors (BOD), the CA 2006 has
given the duties of directors as the first priority to be abided comparing the other parts of the Act. 12 Thus, in
order to discover the reasoning of Japanese courts, this research analyses the cases involved with the new share
issuances. The two cases are selected because the parties involved were recorded without a confidential purpose.
4-1 Dilution of Shareholding as Unfairness
A case was filed by the Open Loop Inc. (O), a shareholder of Quanz Co.Ltd. (Q), for the injunction
of the new share issuance by Q in the Tokyo District Court. 13 The district court considered whether the new
share issuance was done in a way that was grossly unfair to O, whether there was an apprehension that the
issuance would bring a disadvantage to O, and whether the issuance was done according to the principle of
ensuring the necessity and reasonableness of defensive measures. The court succinctly decided that the new
share issuance in this case was grossly unfair according to Art.210 of the Companies Act.
The considerations of the court were based on Art.210 of the Companies Act and concentrated on the
dilution of shareholding of a minority and management control. As the facts of the case fitted into the provisions
of the Companies Act, the court did not use the other principles set up by the respective organisations. On the
other hand, if the court did not stress on the statutory provision and rather considered emphatically the corporate
value or profits to extend the business in Macao, the decision would be otherwise. Therefore, some Japanese
lawyers were not satisfied with this judgement.
MIURA was of the view that this and three other decisions were similar and were unusual to grant
the injunction on the grounds of an unfair issuance. 14 He pointed out that the court had not applied the
conventional main purpose rule. The main purpose rule is derived from the principle of protecting and
enhancing corporate value and shareholders’ common interests, which is Principle No.1. 15 However, since this
case was not seen to be involved in the takeover defence, the court was right to not emphasise the principles
and rules especially set for the hostile takeover defence.
One of the comments also showed that the court stressed the dilution of shareholding and
management control. 16 The judgement was passed without taking the main purpose rule into consideration.
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However, this research views that since there had been an express provision in the statute, the court would not
have any procedure to refer to the principle. The seniority of the binding force of the legal documents has to be
set on the statute first and the principles and rules second. 17 The other comment was made based upon the idea
that a public company must not consider the existing shareholders’ interests only. 18 This meant that the fund
should be issued for incoming shareholders who would buy the new shares. Nevertheless, one point which
shares the same view with the decision was that if minority shareholders were prohibited to vote at that time,
then it would affect the next vote. Due to such rigidity, it could not be said that there was not a disadvantage
on the part of shareholders where the new shares would be issued.
Moreover, there was also another comment from the same source that the resolution to issue new
shares was not obtained by the unanimous resolution of BOD. Therefore, with regard to the adoption of BOD’s
resolution, it would be tough to resolute if any director had a veto without any cause. That the resolution requires
being in accordance with the super majority is better set out in the articles of the incorporation.
In a nutshell, the applications of the law by the court have to be recalled. The provisions in the law
can be divided into two types: mandatory and enabling. 19 The mandatory provisions have a compulsory
enforcement, whilst the application of the enabling or default rules is dependent on the consideration of the
court. 20 Moreover, if the idea of the contractual and non-contractual application of corporate law is checked
with the provisions related to minority shareholders’ rights in the Companies Act, they have to be categorised
under the non-contractual regime. 21 Therefore, the Tokyo District Court, in this case, using Art.210 of the
Companies Act as a mandatory application is legally reasonable.
4-2 Management Control Not as Unfairness
The reasons of the courts in Tokyo in granting decisions or giving judgements for new share issuance
were on different grounds. 22 This can be proved through the cases. 23 For example, new share issuances and
allocation rights were approved in cases of Bulldog Sauce 24 and Autobacks Seven 25; whilst injunctions were
granted in Dalton 26 and Nireko 27. As these cases happened over ten years ago, it might be that there were no
such cases later. However, Showa Shell Ltd v. Idemitsu Kōsan Ltd (Tokyo D. Ct. July 18, 2017) 28 and the
other case 29 showed that the same problems were repeated. Due to confidential data, the names of the
respective parties were preserved in the latter case, so only the former is analysed.
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The main problem in the Idemitsu Kōsan case was the issuance of new shares for the merger of
Showa Shell Ltd (Showa) and Idemitsu Kōsan Ltd (Idemitsu). The judgement was made by the Tokyo District
Court on July 18, 2017 and then appealed to the Tokyo High Court. The first instance court gave the decision
that the new share issuance was neither grossly unfair nor a disadvantaged issuance and not in opposition to
Art.210 (2) of the Companies Act. According to the facts submitted to the first instance court, some shareholders
of Idemitsu filed a case against the new shares issuance of Idemitsu.
The court reasoned the issuance based on three points. Firstly, the court considered the main purpose
rule to increase corporate value, and the issuance was not unfair. Secondly, Idemitsu made a public offering
rather than issuance to third parties. Thirdly, who could buy the new shares depended on the security
underwriters and the incomer shareholders were independent from Idemitsu.
MORIMOTO discussed the doubt in raising the funds to build a joint venture with Showa. 30 When
he considered the amount required to pay the loans and the upper limit of the public offering, the amount to be
issued by public offering was less than the amount of the loans to be paid. Further, he asserted that due to the
public offering being independent to BOD, it would reduce the control of the management team because the
plaintiff shareholders could purchase those shares too. He indicated that there was no evidential material about
the merger submitted in the meeting. Therefore, he viewed that it was an unfair share issuance and the issuance
disadvantaged the plaintiff shareholders. He was also of the view that not only should the merger with Showa
be considered, but the legal status of the plaintiff shareholders had to be protected.
YOSHIDA also mentioned that when a stock company issued new shares in a significantly unfair
manner and shareholders were disadvantaged, the shareholders could request the suspension of the issuance
according to Art.210 (2) of the Companies Act. Then, he described what would amount to the unfair issuance.
This was a significantly unfair manner specifically when a director maintained his or her control and gave
favour under the control relationship for an unjust purpose. The offering method in this case was not the
problem. In a concise version, he pointed out that the rationalities upon the unfairness were not seen clearly in
the decision. Furthermore, issuing new shares was not for the control of management and instead merely raising
funds was not clearly seen in the decision because there were other options to propose more loans. On the other
hand, he was also of the view that, in the application of the main purpose rule, depriving minority rights and
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their vetoes had to be inclusively considered. Nevertheless, he also pointed out the weakness of the plaintiff
shareholders and summarised that the necessity of the procurement of funds denied by the plaintiff shareholders
could not defeat the rationality of raising the funds under the purpose rule.
In addition to the comments which this research explores, in order for the plaintiff shareholders to be
successful in the appeal case, they required to pledge the application of law and principles and rules. They must
clearly prove the statute had to be strictly applied rather than relying on the principles under the guidance.
Further, the plaintiff had to pledge that to raise funds to merge with Showa and get a link to the Middle East
countries by Kuwait International Oil Company would not surely bring the economic interest to the company.
To maintain the stable interest of the company was paramount. Furthermore, the plaintiff was required to pledge
that there was reasonable doubt that the issuance could create the common interest of a company in terms of
broadly corporate value.

5 Invalidation of New Share Issuance
There were claims for the invalidation of the new share issuance together with the rights to allocate
the shares beyond the prescribed period for the invalidation under the Companies Act. 31 Moreover, there were
also cases in which shareholders did not file the suits within six months from the resolution of the general
meeting according to Art. 280 (15) of the old Commercial Code. 32 Remarkably, even in Otojirō FUJII v. Fujii
Co.ltd, 33 that was brought beyond the time for invalidation, the Supreme Court gave the judgement to
invalidate the new shares or allocation rights issuance. The judgement was not consistent with the judgements
of the previous cases. 34 However, one comment stated that the invalidation of shares against unfairness was
done for the interest of the whole company or public interest, so the time limitation could not bar it. 35 Since
the claim is rationally for the whole interest, the court is correct not to set the limitation of time within the scope
of the Companies Act. KAWAMOTO et al. also pointed out the time limitation applied in filing the share
issuance invalidation, whilst there was no time limitation in claiming a declaratory judgement for the nonexistence of the issuance. 36 On the other hand, since the court could reason that an unfairness was a criminal
wrong, such case could not be overruled by the time limitation.
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Another claim related to the source authorising issuance of new shares. As the new shares were issued
by the resolution of BOD in non-public companies, some shareholders filed the issuance against Arts. 199 and
201 of the Companies Act. 37 Those cases were settled in favour of the claimant shareholders by invalidating
the issuance of new shares. Feedback to the judgement stated that the suspension of the issuance was better to
be considered than invalidated in such a case. However, this research views that it is not possible to suspend
the issuance after the shares have been issued and paid. The court was therefore reasonable to decide to
invalidate the shares.
However, an updated case claiming the new share issuance invalidation, of which the reviews can
be read (at the time of writing), involves the defects in the issuance procedure. 38 Those cases related to issuing
new shares in non-public companies without the resolution of a shareholder meeting or without sending public
notice to hold the meeting. Moreover, another case was also criticised regarding whether it had to be filed for
the non-existence of the resolution of shareholder meetings. 39 However, a literal paradox in considering
whether to make the legal settlement under suspension, invalidation, or non-existence is not to be taken as a
comprehensive investigation; rather, the approach to grant the remedies is considered to be a salient point.

6 Non-existence of New Share Issuance
The non-existence of the new share issuance was mainly claimed because of the defects in
shareholder meetings or BOD for the resolution of the issuance. After the enforcement of the Act, those issues
were mostly brought to the courts, as with the invalidations of the issuance. 40 There were two cases appealed
to the Supreme Court of Japan and Nagoya High Court, respectively.
The first case appealed to the Supreme Court of Japan related to share issuance without public notice
or the resolution of BOD. 41 The first instance court for this case was Kanazawa District Court and the first
appeal court was Nagoya High Court, Kanazawa Division. The first instance court and the first appeal court
decided in favour of the plaintiff shareholder and upheld the non-existence of the issuance. The final court, the
Supreme Court of Japan, dismissed the appeal and also affirmed the decision of the first instance court and the
first appellate court. The judgement was criticised regarding the non-existence of new share issuance not being
provided by law, and so the defendant had to be eligible to pledge that such non-existence would be set aside. 42
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The first point was that the case was filed after six months from the shareholder meeting. This time period was
beyond the prescribed time to invalidate the result of the meeting provided under 280 (15) of the old
Commercial Code (Art.828 (2) of the Companies Act). However, as the non-existence of the share issuance
was claimed for the interest of the company as a whole, as mentioned in No.5 of this research article, the courts
were reasonable to make such a limitation time exclusive in this case.
The second potentially problematic case for the non-existence of share issuance was filed to Nagoya
District Court, Handa Division and appealed to Nagoya High Court. 43 The district court upheld the nonexistence of the share issuance. The judgement debtor appealed to Nagoya High Court with four different
problems. The first problem was that the case was filed six months after the share registration period and was
not in accordance with Art.280 (15) of the old Commercial Code. The second problem was that the plaintiff
shareholder did not have a standing to sue for the non-existence of the issuance. The third problem was that
there was no interest of the plaintiff shareholder upon the existence or non-existence of that issuance. Finally,
the fourth problem was that the right to sue was abused to lessen the influence of the appellant company and
its single director. Although the purpose to issue new shares was to increase the capital, that purpose was not
beyond reasonable doubt. 44 The appellate court turned the judgement of the first instance court down. The
appeal court stressed on that since almost all of the shareholders were at that time the directors and auditors of
that family-owned business, the shareholder meeting was not essential. Another fact that the appeal court
investigated was that the decisions of the business had been customarily made by a representative director, and
that fact proved that even the resolution of BOD was also unnecessary. Therefore, that court mainly stressed
on generating the increasing capital and the official registration of the new shares. As a result, it rejected nonexistence of the new share issuance confirmed by the first instance court.

7 Distribution of Share Allocation Rights
Some cases showed that shareholders who seemed to be aggrieved applied for the injunction or
invalidation of new share issuances; some did not encounter any problems with the issuance but filed for the
gratis allotment of the share allocation rights to block the takeover. Share allocation rights mean shareholders
have a right to receive the shares of the stock company by exercising the stock acquisition rights according to
Art.2 (21) of the Companies Act. 45 The rights could be issued to the existing shareholders, third parties, or
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public offering. 46 In addition, the rights could also be issued to the designated persons as the options. 47
Notwithstanding the shares that have been issued using any of those methods, two different concerns relate to
the rights of minority shareholders. The first concern has been that minority shareholders have the right to
receive the shares issued, and the second issue is the right to request their shares be purchased by the company. 48
As the right to request their shares be bought back at a reasonable price is hardly considered to be an absolute
right, such rights are beyond this research. The research holds the concept that only the share acquisition or
allocation right can fully satisfy those who want to remain shareholders.
7-1 Discrimination by Share Qualifications, not Unfairness
With regard to the issue of share allocation rights as a rights plan for takeover defence, an impressive
legal case to international corporate society was filed by the Steel Partners Fund against Bulldog Sauce Ltd
(Bulldog Sauce), commonly known as the Bulldog Sauce Case. 49 Moreover, the case reviews of various
lawyers in Japan also appeared in Hanrei Taimuzu (The Hanrei Times), Shōji Hōmu (The Business Law
Review), Kinyū Shōji Hanrei (The Business and Financial Law Precedents), Bessatsu Shōji Hōmu (Special
Business Law Review), and other publications. The dominant concept through these reviews in this case was
that the takeover defence was paramount. In fact, there were lawyers who held the idea to consider the dilution
of shareholding. The Bulldog Sauce takeover defence measure was filed in the Tokyo District Court and then
appealed to the Tokyo High Court. 50 The first appeal court affirmed the decision of the first instance court.
Therefore, a third motion was made to the Supreme Court of Japan.
The issue in law was mainly whether the stock acquisition rights and allocations violated Art.247
of the Companies Act and was contrary to the principle of shareholder equality and Article 109 of the
Companies Act based on the interpretation of the equality of shareholders. Nevertheless, the unanimous opinion
was built mainly on that even if the shareholders were discriminated against, it was not against Article 109.
This was because the allocation of shares had to be done according to the qualification to own the shares.
There were various reviews of this decision. Among these reviews, there was also a review which
appeared to be neutral regarding the decision of the court. This review was made by AOTAKE in Hanrei Jihō,
which can be called a contribution to Japanese jurisprudence. 51 AOTAKE first noted that there was no
precedent rule that the gratis allotment had been unfair. Then, he looked at the Companies Act to consider
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whether Art.247 was to be drawn and applied with Art.109. He acknowledged their joint application. With
regard to the abusive acquirer, he was of the view that even if the acquirer took the shares, if that acquirement
did not cause irreparable harm or damage to the minority shareholders and impair the interest of majority
shareholders, it could not be said that it was unfair and violated the equality principle. Additionally, he claimed
that the gratis allotment of stock acquisition rights had to be decided by the resolution of BOD. Thus, what he
meant was that the resolution in the general meeting to make the allotment against the takeover defence was
not done according to substantive procedure and fairness. The pressing point he made was that if the real
acquirer in this case had taken the stocks and the company received irreparable harm, he would wait and see
how the court would have decided.
In addition, there was another critical review by TANAKA. 52 He pointed out that the court decided
that the acquirer was an abusive acquirer depending on whether their takeover bid was wholly fair. He
confirmed that after the target company had raised the price of the shares, the acquirer halted its bid. This
showed that the acquirer did not have the intention to take control of the management, nor did it aim to develop
the company policy. He also argued whether such allotment was reasonable to be used as a takeover defence.
The reason that most shareholders agreed with the takeover defence and were not against the takeover bid was
that they would not be disadvantaged. However, he mentioned that the court stressed the takeover bid as the
coercive theory because the fund did not have any post-acquisition plan. He was also of the view that the
decision of the Supreme Court was not completely proper. He stated that the takeover defence might not have
a positive consequence even though such a defence was reasonably done. Then, he compared this event with
ideas from the U.S., elaborating that if the takeover bid were not withdrawn and continued, the defence could
not surely end up greenmailing. Ultimately, since Japan has not had a statute relating to the rights plan, he also
wondered whether the rights plan was legal or illegal in Japan.
As reviewed by AOTAKE and TANAKA, their common dissatisfaction with the decision of the
Supreme Court was upon the takeover defence measure. Gorzala and Nyombi also suggested that, even in the
U.K. and the U.S., installing takeover defence measures still needed further research in order to realise whether
those measures created corporate value. 53 Based on this background, there is a parallel between the role of
minority shareholders in times of merger and takeover defence measures. 54
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The most significance was pointed out by KANDA that the scheme structured in the share
acquisition rights was to dilute the voting rights of the fund and did not have any impact on its economic loss.
He took this case as an example and pointed out that the Companies Act was central regarded with hostile
takeovers and defence. 55 He also was of the opinion that the courts played an important role in applying the
rules under the Companies Act. He did not think, however, that the Tokyo Stock Exchange was the first
important role for the takeover and its defence because the Financial Instruments and Exchange Act of 1948
(FIEA) did not expressly give power to the Financial Service Authority (FSA) to regulate such an act.
Moreover, Ramseyer offered criticism based on the theory of corporate value from an AngloAmerican view. 56 He addressed that the Tokyo High Court and the Supreme Court of Japan in the Bulldog
Sauce case did not get through the theory of market for corporate control. He expressed that the theory of
market for corporate control was to increase shareholders’ value. His view was that the courts must not retaliate
the tender offering by the fund in the Bulldog Sauce case. He signalled that the fund had to be allowed to take
part in the market for corporate control in order to create corporate value. However, this research was not of
the view that the two courts did not understand the market for corporate control; 57 they considered to block
such a market instead. The perspective on this market is also reflected in Principle No.1 in the “Guidelines
Regarding Takeover Defense for the Purposes of Protection and Enhancement of Corporate Value and
Shareholders’ Common Interests” set by METI and MOJ. The principle favours the takeover defence for the
common interest of shareholders:
[it] is legitimate and reasonable for a joint-stock corporation to adopt defensive measures designed
to protect and enhance shareholder interests by preventing certain shareholders from acquiring a
controlling stake in the corporation.
Therefore, the courts were in favour of the internal control management system which was driven by the
majority shareholders. The limit of imposing the defensive measure adopted in Principle No.3 was buried
beneath Principle No.1. 58 This research also adds that the court was required to consider the ex-ante and expost remedy for either causing harm to the economic interest or decreasing the rights of minority shareholders
(for example, voting rights) after installing the defence. A remedy for shareholders whose shareholding was
diluted was missing from the court’s consideration. Even if a plaintiff could not prove the economic impact,
the negative impact on their legal rights should be taken into consideration.
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7-2 Exclusion of Shareholder Participation in Making Decisions as Unfairness
A shareholder either as an individual or as an institutional investor investing in a company directly
or through the stock market channel may have various purposes. They have purchased shares or other securities
depending on their individual interests or their future prospects in a broad sense. Some prefer economic profit; 59
others prefer to create a policy, 60 to gain corporate value as a whole, 61 or to bring about community interests. 62
Due to their different perceptions, when legal problems arose among stakeholders in a company, judicial
institutions are designed to render the settlement mechanism. The courts in Japan, in settling such disputes,
received significant criticism from both lawyers from Japan and abroad. The case hereinafter mentioned also
received many reviews. In order to judge why there is so much interest in this decision, the facts of the case
and the reasons of the court are elaborated.
The case was filed by Livedoor Inc. (Livedoor) against Nippon Broadcasting System Inc. (NBS)
for the injunction of share allocation rights. 63 Livedoor consulted on computer networks, managed computer
networks, and developed and sold computer programmes. Livedoor Partners Ltd. was a subsidiary of Livedoor
and its main business was investment advisory, securities investment trust, etc.
NBS’s main business was AM radio broadcasting and planning, producing, and operating digital
audio broadcasting, in addition to planning, producing, and operating other related products. The common
shares issued were listed on the Second Section of the Tokyo Stock Exchange. NBS was a member of the Fuji
Sankei Group and was affiliated with Fuji Television Co., Ltd. (Fuji TV) under the equity method. It held 22.5%
of the total outstanding shares. Sangyo Keizai Shimbun, NBS, and Fuji TV were a parent of Pony Canyon Ltd.
The root of the case started from the public tender offer made by Fuji TV to acquire all the shares
from NBS. NBS approved the offer. However, Livedoor through Livedoor Partners purchased 97,270,270
shares, equivalent to approximately 29.6% of the outstanding shares of NBS using ToSTNeT-1 and became a
shareholder holding approximately 35.0% of the common stock of NBS. Livedoor then informed NBS that it
would like to acquire all of their common stocks and would create a business alliance with the Fuji Sankei
Group. Fuji TV had no intention of doing so. The Fuji Sankei Group also had verbally informed NBS that they
would have to cancel their previous transactions with NBS and its subsidiaries too. Fuji TV also submitted the
intention to suspend the transaction to NBS. Additionally, BOD of Sangyo Keizai Shimbun resolved that it
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would liquidate the tie with NBS if Livedoor had made NBS its subsidiary. Therefore, NBS’s BOD resolved
to issue the stock acquisition rights. The resolution was received by unanimous agreement among 15 directors
out of the 19 attending directors, excluding 4 outside directors. The issuance price of the stock acquisition rights
was 336.2731 yen per share. (Subject to the stock acquisition rights of 47.2 million shares, the market value of
a share was 6750 yen. This was 1.44 times the total number of issued shares and the dilution rate was 143.9%).
When all of the stock acquisition rights were exercised and converted into common stock, the new capital
amount would be 68 times NBS’s current capital and approximately 3.5 times its total assets. NBS’s shares
would decrease from about 42% to 17%, while Fuji TV's shareholding would increase to 59% approximately.
Livedoor pledged that the issuance of the stock allocation rights was an unfairness and without a special
resolution of the general meeting. The Tokyo District Court upheld the case. The judgement was appealed to
the Tokyo High Court. The high court also confirmed the judgment of the first instance court. Various lawyers
criticised that the decision was inconsistent with precedent.
The business law review department, Shōji Hōmu, made a collection of the opinions of both Japanese
and foreign lawyers in order to receive their stands regarding this case. Two American lawyers, Coffee and
Allingham II, went in different directions. 64 Coffee stressed the primary purpose rule discussed and lectured
by Hideki KANDA, Kenjiro EGASHIRA, Ichiro KAWAMOTO and reflected in this case. He commented if
this case happened in Delaware in the U.S., the Delaware Court would have applied the primary purpose rule
and considered the tactics of NBS. He contributed by analysing the case with Unocal and Revlon standards 65
decided in the U.S.. He was also of the view that there would be an apprehension that Fuji TV would be a
greenmailer or its tactics would be of a coercive nature to inspire Livedoor to lower the price of its share and
sell them back to NBS. With regard to the issuance of warrants, he pointed out that NBS could buy them back
at any time it wanted to by judging the controlling mind of the purchaser. This fact led him to agree with the
decision of the court.
However, Alligham II sent his comment relating to the primary purpose rule against the poison pills
which the court used and decided as described by Finkelstein. Due to the inability of getting the document of
Finkelstein Opinion, this research skips to discuss it. Alligham II asserted that the court did not use the concept
of poison pills, which rendered coercive tender offers and huge amount of shares purchase with a high price
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uncommon as derived from the Delaware Corporation Act § 203. He argued that it was impossible for the courts
in Japan to apply U.S. law used 20 years ago. He pointed out that, “NBS has apparently decided to confer
control on Fuji TV…..[which] would dramatically dilute Livedoor’s recently acquired effective control interest,
and would convey absolute control on Fuji”. He compared this case with three legal cases decided by the
Delaware courts, and noted that the consideration of Japan’s courts shared a common theme with those of the
three decisions. 66 He proved, in this way, that Japanese courts considered decreasing the shareholding ratio.
On the other hand, there were criticisms from Japanese lawyers who appeared to be uncomfortable
with this decision. Among those criticisms, there was feedback to the Tokyo High Court that was not likely to
agree with the decision. MORIMOTO appeared to focus on the ToSTNetsT-1 first. Because of ToSTNetsT-1’s
trading issue, Fuji TV made a tender offer. He wanted the court to be flexible in the interpretation of
“unfairness”. He clarified that the Commercial Code Art.280 (10) 67 was not meant to refer to the common
interest of shareholders, but for disadvantaged shareholders only. Regarding the new share issuance by the
resolution of BOD, he raised that it was not really a problem; it was fair to issue new shares by BOD’s decision
where there was a conflict among shareholders. However, one of the unjust purposes for the share issuance and
raising the funds was often to maintain management control. If it came under the management control it was
an unfair purpose. He also referred to the honesty of shareholders and the purpose of control to be taken into
consideration for injunction. He then added that the 2001 revision of the Commercial Code also allowed the
issuance of stock acquisition rights for corporate defence purposes. 68 On the other hand, he pointed out the
problem of the prohibition of ToSTNetsT-1 purchasing additional shares from the public offering. Nevertheless,
he was likely to forward that the court’s decision was without considering the purpose of Livedoor to acquire
the shares in an increasing number. The consensus of his forwarded message meant that when there was a
market for corporate control, the court still had a challenge to settle such a problem.
The consequence of such disputes was that the popularity of cross shareholding appeared to prevent
the hostile takeover. 69 Up to 2018, there were companies involved in cross shareholding, 70 and the percentage
of introductions of the takeover defence measure was not decreased sharply. 71 Thus, this research is of the
view that competing to control management has been a never-ending issue. It is natural that fair competition
means increasing the share price and will bring shareholder interest. However, there will be a limit of such
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competition so as not to have an adverse effect on employees. If corporate management is a maze, there is also
the worry that the concerning companies get terminated because the corporations get harassed. Therefore, the
statute requires the opening of such a market without insulting both stakeholders and employees. However, in
order to create such a situation, the legal right of the minority shareholders also requires consideration.

8 Equitable Reliefs for New Share Issuance
After analysing the cases involved in claiming the damages resulting from new share issuance within
the scope of the Companies Act, the research finds that the damages were claimed for the issued share price
and the loss when the share price had fallen after the issuance. There was a conception that the shareholders as
minorities could directly sue either a company or BOD where only some shareholders (not all) in the company
suffered losses from the resolution or act of BOD. 72
In the case filed against Grani Inc., it might be assumed that the court considered the shareholders’
direct loss and private claim upon the directors’ liability of the new share issuance and the squeeze out rule
within the scope of the Companies Act. 73 However, in the Grani Inc. case, it was immaterial to consider
whether the loss was a direct loss or indirect loss or whether the third party described in Art.429 made the
shareholders inclusive in the third party. 74 The court’s focus was that the case had three substantial
consequences. 75 The issuance of new shares to decrease the shareholding of a particular shareholder was the
main cause. As the result of the new share issuance, the shareholder could be squeezed out. Moreover, the cashout with low pricing was also unfair. As the plaintiff did not set the motion for the restitution in terms of share
invalidation, the equitable relief was granted.
The plaintiff and defendant were jointly responsible for paying 47,000,000 Yen on a pro rata basis
for the loss, i.e. they had to pay for 5% of the loss sustained within five years. As the original subscription of
the plaintiff was 8% of the issued shares, he was entitled to receive 5,875,000 Yen as of his liability for the loss.
Therefore, according to the judgement, the court considered that the loss in this case was for the indirect loss;
however, it skipped to consider the legal right of the minority shareholder for his or her shares to be bought
back or squeezed out at a reasonable price, which KAWASHIMA wished to clarify in supra. Therefore, based
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on this consideration, what the courts granted in this case was not the damages but for a certain amount of the
relief which the plaintiff was entitled to in equity. The reflective loss was not considered.
Beyond the aforementioned case, there have been cases in which shareholders claimed for the
damages resulting from the new share issuance and allocation rights. 76 Nevertheless, the courts could not
satisfy these claims. In such cases, there were concerns upon what would be a fair price for the issuance of new
shares or others. From the legal point of view, the price could be set according to book value, market value, or
real value. To issue market value, there would not be a major problem. However, there were so many legal
cases involved with the book building price. 77 The duties of the directors had to be irrelevant with regard to
accounting finance. 78 This book price was not persuasive to be set because if the share price were set
accordingly, the purchasers would think the business had staggered and then share prices would consequently
fall. On the other hand, real value, which relied on arithmetical calculation, might be lower than the current
price when the business of a company was successful. 79
The most problematic legal cases involved with issuing new shares with the real price by BOD, and
as a consequence the share price fell. According to precedent cases, the courts rarely granted damages by virtue
of the share price falling resulting from the calculation of the share price. 80 The justification of the courts could
be found that setting share pricing was within the scope of the business judgement rule. Focused on this point,
if the legal rights of the disadvantaged shareholders had been considered prior to their economic rights,
companies would be cautious in issuing new shares or others for many reasons.

9 Analysis of Barriers to Granting the Remedies
According to the cases analysed in this research article, the disadvantage of shareholders whose
shareholdings were diluted was favoured in the two cases, Quanz and NBS. The courts’ reasons in these two
cases pressed on the provisions of the Companies Act and used the principle of the main purpose rule, corporate
value, as a collateral reason. The issue in law had not appealed to the superior court in Quanz. However, NBS
appealed to the superior court in order to reconsider the infringement of the law and regulations. Here, the
research finds that even though the principles had often been referred in the previous cases and that procedure
was said to be a precedent, this had not existed as a law. This fact could prove that a court in Japan did not
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constantly use the mixed system of common law idea and civil law practice. This trend is considerably proper
because using the mixed system has been said to be less impossible.
Conversely, in the other two cases, Bulldog Sauce and Idemitsu, the respective courts stressed the
corporate value principle. The petitions based on the equality of shareholders in Bulldog Sauce and
disadvantages to shareholders and management control in Idemitsu did not satisfy the courts as an unfair
manner. The court’s reason in the former was that the tender offer made by the plaintiff was considered to be
the act of a hostile takeover. Thus, the defendant was fair to install the takeover defence measure by a
discriminatory acquisition of shares by shareholder resolution, even if not in peace time. In the latter, that the
new share issuance was made in need of the fund and the resolution was made by the supermajority vote
satisfied the court that the issuance of new shares was not unfair.
With regard to the invalidation and non-existence of new share issuance, the point was the court gave
the judgements focusing on unfairness. There were no extensive problems, except regarding the theoretical
points of view. The debate centred around granting the remedies for the share price falling due to the price
calculation under the request of BOD. The arithmetic know-how and business judgement rule rescued BOD for
such liabilities.
In addition, this research article finds that some of the lawyers were impressed by the doctrine of the
precedents to which the common law courts had adhered. Nevertheless, the precedent rule has a limitation to
be applied to the extent that the situation and circumstance of the current cases had not changed. Therefore, it
would be difficult for Japan to take into account which cases required consideration by the courts as the ratio
decidenti because the institutions of the judicial authority were less centralised. This research article views that
the decisions of the courts which stressed on only the economic rights of a party and emphasised on the primary
purpose rule of corporate value had to be taken as obiter dictum.

10 Conclusion
The shareholder remedies claimed through the courts in Japan were in various contexts. The courts
focused on the unfairness of the issuance of new shares or allocation rights and rendered the decisions. However,
the problems remained regarding which acts were liable for the unfairness. According to the case analysis,
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which this research covers, the courts assumed the dilution of shareholding in some cases and the exclusion of
shareholder participation in making decisions in other cases were the unfairness. The courts did not assume the
unfairness was discrimination according to the share qualifications and management control by the majority
group.
If the unfairness was taken as a reason, the courts gave the judgement for restitution in terms of the
suspension or invalidation of the issuance of the shares or allocation rights depending on the circumstances of
the cases. The judgements in favour of or against the claimants were given within the contexts of the requests
by the respective parties. The courts did not give judgements which seemed to be more reasonable than the
plaintiffs or appellants claimed. For example, the judgement that a company or any party had to buy the newly
issued shares was never made.
The good point through the judgements of the courts analysed in this research article was that the
equitable relief rather than the damages was granted. However, the relief requires to be granted in all cases of
shares or other securities issuance with the favourable prices, the allocation rights being distributed irrelevant
to minority shareholders, and in case of either of legal or economic rights of the specific shareholders being
infringed by such issuance. As the provisions in the Companies Act have not dictated the judges in imposing
the sanctions, the courts are safe to grant the relief for such kinds of cases.
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Sekinin, 135 HŌGAKU KYŌSHITSU No. 463 (2019.5).
78 Masao YANAGA, Shin-Kabu Yoyaku-Ken Tsuki Shasai No Hakkō Ni Yoru Kabuka Geraku To Songai
Baishō Seikyū, 3 JURIST No. 1528 (2019.2).
79 One of the cases in which shareholders were not satisfied with setting the real price was Apaman Shop
Holdings Co. Ltd. (Tokyo Sup. Ct. July 15, 2010) 90 HANREI JIHŌ No. 2091.
80 See Mutsuhiko YUKIOKA, Tenkan Shasai Gata Shinkabu Yoyaku-Ken Tsuki Shasai No Yūri–Hakkō
Gaitō, 78 SHIHŌ HANREI RIMĀKUSU No.59 (2019).
主指導教員（吉田正之教授）
、副指導教員（梅津昭彦教授・沢田克己教授）

- 161 -

