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I Introduction

Investor—State Dispute Settlement clauses (hereinafter “ISDS clauses”) are legal clauses that are used to
settle disputes between investors and states. ISDS clauses are a regular feature in International Investment
Agreements (hereinafter “ITAs”).! The main function of an ISDS clause is the settlement of disputes arising
from an investment within the host state.> As a result of an ISDS clause, an investor has a right to bring a claim
before an international arbitration tribunal when the investor considers that the conduct of the host state is in
violation of the bilateral investment treaty, or is such as to cause great damage to the interests of the investor.?
Most investors’ claims concern the protection of minimum standards,* fair and equitable treatment, and
expropriation.> Monetary compensation is one of the most common forms of remedy when the investor’s
claims are accepted.®

The earliest ISDS clauses were seen in the 1960s and 1970s, and the first ISDS clause was agreed within

-71 -



The Influence of ISDS Clauses upon Host State (Shwe Ma Lay)

the Bilateral Investment Treaty (hereinafter “BIT”) between Germany and Pakistan in 1959.7 Before ISDS
clauses were incorporated into BITs, disputes concerning foreign investment were submitted either to the
International Court of Justice or to ad hoc state-to-state arbitration.® Traditionally, there were two ways for
foreign investors to settle disputes arising out of their investments: through the national courts of the host state,’
and through the practice of espousal.' When an investor could not obtain a just and effective remedy from the
national court of the host state, it had to rely on diplomatic protection from its state of nationality,!! namely an
intervention in the dispute by the investor’s home state.'”> When the investor asked for diplomatic protection,
the home state espoused the claim against the host state on behalf of its investor. Under customary international
law, in order for diplomatic protection to be exercised, it is necessary for the investor to have held the nationality
of the home state both at the time the dispute arose and prior to the espousal. It is also necessary that the investor
has sought domestic remedies within the host country. It is not compulsory for the home state to exercise
diplomatic protection, and this will depend on its diplomatic relationship with the host state.!* Moreover, the
investor cannot expect that the host state will accept the espousal claim of the home state. None of these dispute
settlement mechanisms could offer a satisfactory outcome for investors. Therefore, the ISDS clause was
established in order to protect investors and to offer them a safe forum for their disputes. The ISDS clause
guarantees investors direct access to bring their claim before an international arbitration tribunal. ISDS clauses
are now included in many BITs, and they have become an effective recourse for investors during the last two
decades. Nowadays, an ISDS clause is a key feature in foreign investors’ investment decisions. They have also
been a driving force for host states in attracting foreign direct investment.

Recently, there have been concerns about the function of ISDS clauses, since in many cases they are abused,
which has a negative impact upon the host state. The concerns began to emerge with an increase in the number
of disputes grounded on the regulatory measures of the host state. The cases concern, for example, measures
related to environmental policy in Mexico,'* the phasing out of nuclear power plants in Germany, '’

17 monetary policy in Argentina,'® taxation

privatization policy in Poland,'® water services policy in Tanzania,
regulation in Ecuador,'” and measures in many other areas. ISDS clauses have been a problematic issue for
states, mainly because of lack of transparency and costs. As a result of the growth in the number of disputes in
which the host state’s sovereign power is challenged, there has been rising concern about the negative impact
of ISDS clauses. After the case related to tobacco packaging legislation in Australia,”® as well as the one related

to the Atomic Energy Act in Germany,?! some states have publicly opposed ISDS clauses. Fears about an ISDS

clause have led some states to terminate agreements or to express warnings. For example, Indonesia sent an
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information letter to the Netherlands in March 2014, which stated that Indonesia was going to terminate the
BIT with the Netherlands from July 1, 2015.22 In October 2012, South Africa withdrew from BITs with
Belgium and Luxembourg, Spain, Germany, Switzerland, the Netherlands, and Denmark.?* In 2014, the
Australian Services Union made a strong objection to the inclusion of an ISDS clause in the Korea—Australia
Free Trade Agreement.*

The present article intends to analyze the impact of ISDS clauses upon the host state’s regulatory power. In
other words, it aims to answer the question of whether an ISDS clause can restrict the host state’s power to put
in place regulatory measures for public purposes. In order to answer the question above, the article first observes
how international investment law has dealt with the matter, by discussing some typical cases (Chapter II). An
examination of the status quo within international investment arbitration makes it clear that international
investment arbitrations do not always take into consideration the legitimacy of states’ regulatory measures. In
Chapter III, we will consider some recent moves by international investment tribunals, and examine how to an
equilibrium can be found between states’ power to put in place regulatory measures and the protection of

investors in the context of an ISDS clause.

II Regulatory measures by states in international investment law

In this chapter, we shall make some preliminary observations about the relationship between states’ power
to put in place regulatory measures and the protection of investors, in the context of IIAs and BITs.

The purpose of 11As is to protect and promote investment within the territory of a host state. IIAs create
favorable conditions for foreign investors. Under customary international law, a state has the inherent power to
put in place any kind of measure within its territory, including measures for public policy purposes such as
public health, safety, and environmental matters. In the context of the protection of foreign investment, it is
possible to point to two main issues related to state autonomy. The first concerns the equilibrium between state
autonomy and the protection of investors under IIAs and BITs.>> The second relates to the dispute settlement
mechanism. In the next subsection, we will look at the legal basis under which states can put in place regulatory

measures, especially in the context of the protection of investments.
II.1. States’ power in relation to regulatory measures under BITs: general observations

In the international investment regime, the equilibrium between the protection of investors and the

legislative power of the state has been problematic. The right of states to put in place any regulatory measures
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is generally accepted under customary international law. This right means that states have the right to adopt
rules, to enact laws, and to amend any existing regulations as they deem necessary in any fields within their
territories. Aikaterini Titi defines the right to regulate as the “legal right which allows the host state to regulate
rules and laws for the withdrawal of the commitments which need to be observed under international investment
agreements by the host state without incurring any compensation”.?® According to this, investors cannot expect
any compensation when faced by governmental action for the preservation of the public interest. At the same
time, the host state needs to ensure, under BITs and IIAs, that its administrative action is conducted in good
faith without any discrimination or arbitrariness towards investors.

This does not mean that states are not allowed to take any measures that cause damage to investors. On the
contrary, there are some clauses in international investment agreements that protect the right of a state to take
regulatory action for public purposes. Such provisions appear in the preamble, or in the provisions for
expropriation, or in the clauses relating to the safety of the environment. For example, the preamble to the
Australia—China Free Trade Agreement (2015)%” provides that the two states agree to uphold the right to
regulate for public policy purposes and to safeguard public welfare. Another example can be found in Article
4(1) of the Chinese Model BIT (2003).?® This provides that a signatory state can adopt regulatory measures to
expropriate the assets of investors if the state’s action is in the public interest. The provisions in Article 1114 of
NAFTA? and Article 12 of the US Model BIT (2012)*° specifically recognize the environmental laws of each
of the state parties. Article 1114 of NAFTA provides that the adoption of, or maintenance of, or enforcement of,
any measures taken because of environmental concerns and domestic health and safety shall not be prevented.’"
Under Article 12(1) and (3) of the US Model BIT 2012, the state parties to the treaty agree to recognize
environmental law and policies and to recognize a state party’s right to decide on the allocation of resources
for enforcement in environmental matters.’? In the context of trade, states can also rely upon Article XX of the
General Agreement on Tariffs and Trade (GATT)? and Article XIV of the General Agreement on Trade in
Services (GATS) to achieve their regulatory purposes. Under these provisions, states are encouraged to take
measures in matters relating to public morals and the protection of human, animal, or plant life or health. These
exceptions are also known as non-precluded measures (NPM) or derogation clauses.>* The obligations under
these non-precluded measure provisions should not be construed as derogating from the state’s right to legislate
for essential security or national security within in its borders.>> National security could conceivably cover
measures relating to the prevention of health epidemics and economic crises.>®. According to this, it is obvious

that states are allowed to take any kind of measure for public purposes such as the security of their citizens. Of
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course, states are obliged to protect investors and foreign investments under their bilateral or multilateral
investment agreements.

Another legal foundation for a state’s right to take regulatory measures can be found in the interpretations
of investment tribunals. In investment disputes in particular, states’ power to take regulatory measures has met
with opposition from investors, who have alleged that there have been violations of the right to fair and
equitable treatment and the right not to suffer expropriation. It is in this context that tribunals have had to
interpret substantive provisions in bilateral or multilateral investment agreements. From a close examination of
the cases, it is possible to learn how the issue was dealt with, and to understand the status quo of the equilibrium.

In conclusion, it could be said that states are allowed to take regulatory measures even under I1As. To what
extent is the right accepted in the context of investment? The next subsections deal with the question by

considering issues related to expropriation and fair and equitable treatment.

I1.2. Regulatory measures and expropriation

Expropriation is the act of a state taking foreign assets lying within its territory. In many investment disputes,
investors rely on BITs or IIAs and allege that state action amounts to expropriation. Under customary
international law, states have a right to expropriate assets, subject to certain conditions. According to the
conditions laid down in the case law, in order to make the expropriation legitimate, the act in question must be
carried out without discrimination, there must be expedited payment of compensation, and the expropriation
must be carried out in accordance with due process of law.>” This concept is contained in some contemporary
treaties such as Article 6(1) of the US Model BIT,*® Article 1110(1) NAFTA,* and Article 13(1) of the Energy
Charter Treaty.*

There are two kinds of expropriation: direct expropriation and indirect expropriation. Direct expropriation
occurs when legal title is taken by the host state,*! or all the ownership rights in alien property are seized by
the host state without compensation.*> Nowadays, this kind of expropriation is rarely seen.** In contrast to
direct expropriation, there are many circumstances in which state measures are not directly targeted, on their
face, at foreign investment, but their substantive effect is tantamount to expropriation. This is called indirect
expropriation. This situation occurs when a state enacts a new law, or amends an existing law, or adopts a
measure that might affect the business of the investor. From the viewpoint of the investor, such an act causes
interference with the investor’s business or deprives it of the potential benefit of its business.

Under customary international law, taking private property is recognized as legitimate, provided its aims
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are legitimate, it is carried out in a non-discriminatory manner, and there is prompt and adequate compensation.
Therefore, in cases where state action is alleged to be expropriation, investment tribunals tend to look at whether
the state action in question is carried out in good faith. In the case of Cia del Desarrollo de Santa Elena S.A. v.
The Republic of Costa Rica,* the tribunal stated that “No matter how the expropriation is beneficial to the
society or for the environmental purposes, the state’s obligation to pay compensation remains.*

In some cases involving public interest issues, tribunals only consider whether the measure in question
could deprive the investor of its interest, without examining the aim of the measure. In their consideration of
this issue, tribunals have based their examination on three criteria. These criteria are: (1) whether the investor’s
rights have been affected, (2) whether the whole business of the investor has been damaged, and (3) whether
the value of the investor’s business has been significantly diminished.*

In the case of Metalclad Corporation v The United Mexican States,*” a US company, Metalclad
Corporation, had entered into an agreement to operate a business in the Mexican municipality of Guadalcazar
(hereinafter “the Municipality”), located in the Mexican state of San Luis Potosi (hereinafter “SLP”), by
purchasing a Mexican company to build a hazardous waste landfill. In order for Metalclad to carry out this
business, the government of SLP issued a permit. However, the governor of SLP and the municipality prevented
Metalclad from operating the business, because it had no municipal construction permit.*® After negotiations,
Metalclad applied for a permit and continued its operation. Metalclad’s permit application was denied and its
hazardous waste landfill operation was barred by an injunction.* In addition, the governor declared the landfill
area to be a protected natural area.’® Metalclad filed arbitration proceedings against Mexico for a violation of
the minimum standard of treatment, and insisted that the measure in question constituted expropriation. The
tribunal applied the standards above and held that the ecological preservation decree of the governor had the
effect of barring the operation of landfill forever.! It held that this action was tantamount to expropriation.>

In Tecnicas Medioambientales Tecmed S.A. v The United Mexican States,>* the main issue was whether a
regulatory measure of the government deprived the investor of its interest. Tecnicas Medioambientales Tecmed,
S.A. (hereinafter “Tecmed”) was a Spanish company that was awarded, in an auction for the sale of property
and other assets relating to “Cytrar”, a controlled landfill of dangerous industrial waste in 1996. In order to run
the awarded business, the license to continue the landfill had to be renewed every five years. When Tecmed
applied for the renewal of the license, the National Ecology Institute of Mexico (INE) rejected the application.>*
Tecmed filed a claim before the investment arbitration tribunal, and argued that the refusal of the application

by the Mexican authorities constituted an expropriation without any compensation.*> In response to the
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claimant, Mexico stated that the denial of the application for a license was necessary in a highly regulated sector
linked to public interest.>® It further argued that it was competent to make a decision to renew an expired license
and that its conduct did not constitute expropriation.’” The tribunal held that a state measure constituted a de
facto expropriation if such measure affected the economic value, enjoyment, or disposition of the assets or
rights of the investor.’® The tribunal further stated that it would not review the background reasons or motives
for the measure adopted by the host state in order to determine whether it was legal or legitimate.>

The tribunal’s line of reasoning changed in the case of Methanex Corporation v. United States of America.®
In this case, unlike the cases above, the tribunal examined the grounds of the measure taken by the host state.
In this case, the claimant, Methanex Corporation, was incorporated under the laws of Alberta, Canada. It
produced and transported methanol, the main element of MTBE (methyl tertiary-butyl ether).®! The claimant
filed a claim against the United States, which in 1999 had made an order to ban the use of MTBE in California.
The claimant insisted that the measure in question amounted to substantive expropriation. The tribunal stated
that, in the view of general international law, the regulation had been adopted for a public purpose, without
discrimination, and according to the due process of law. Therefore, the action in question could not be
expropriation.®? The tribunal held that California’s measure to ban MTBE had a public policy purpose.®

In the case of CMS Gas Transmission Company v. The Republic of Argentina,®* the tribunal held that the
state action in question did not constitute expropriation because the investor did not lose control of the business.
The dispute arose out of economic reform regulations in Argentina. The claimant, CMS Gas Transmission
Company (hereinafter “CMS”) invested almost USD 175 million in Gas Transportation Company of
Transportadora de Gas del Norte (hereinafter “TGN”). It held 30 percent of the shares of TGN. The Argentinian
government granted TGN a right to pay its tariffs calculated in US Dollars. In 1991, in the process of economic
reform, the Argentinian government issued the Currency Convertibility Law and Decree.% Under the new laws,
the tariffs would be calculated in dollars and would be adjusted in accordance with the United States Producer
Price Rate Index (US PPI).%° Because of the serious economic crisis, the Argentinian government called for a
meeting with the gas companies.®” During the meeting, the companies agreed to a temporary suspension of the
tariff adjustment, with an agreement that the resulting loss in income would be gradually recovered,®® but the
government did not implement the agreement, and TGN’s application for an adjustment to the tariff was refused.
In 2002, an Emergency Law was promulgated and the 1991 Convertibility Law was abolished, with the
adjustment of tariffs according to the US PPI being terminated. The redenomination in peso at a rate of one

peso to one dollar, and the devaluation of the peso, had a negative effect on the business of TGN.® In the
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arbitration, the claim was filed by CMS. It claimed that the regulations adopted by the Argentinian government
were equivalent to expropriation, and constituted a violation of the fair and equitable treatment clause in the
BIT. In response to the claim, the Argentinian government contended that none of the measures amounted to
expropriation, because none of them interfered with the claimant’s business, including its full control of TGN.
The tribunal ruled that Argentina had not breached Article IV(1) of the Treaty, which contained restrictions on
expropriation,” since the claimant did not lose its control over TGN.

In another award, the tribunal held that measures adopted for the payment of taxes and levies did not
constitute expropriation. In this case, Telenor Mobile Communications A.S. v. The Republic of Hungary,” the
claimant claimed that there had been a violation of the fair and equitable treatment clause in the BIT, together
with expropriation. The claimant, Telenor Mobile Communications A.S., alleged that a series of measures
related to telecommunication service providers in Hungary affected the concession agreement between the
parties. The tribunal held that the measures taken by the Hungarian government did not constitute expropriation.
It stated that “the exercise of legislative power of state organs that imposed the investors the payment of taxes
or other levies does not constitute the expropriation and such payment for taxes and levies by the investor is for
securing the concession. To make the allegation of expropriation, the conduct of the state_must have a major
adverse impact on the economic value of the investment.””?

From the case analysis above, it is possible to say the following things. First, in order to determine whether
a state’s regulatory measure is for the purposes of public policy, the investment tribunal tends to examine
whether there has been substantive damage to the investment, damage which could include difficulties in
running a business in the host state. Second, not all regulatory measures constitute expropriation, which means
that there is some room for states to take certain regulatory measures that are compatible with standards for the

protection of investments. In the next subsection, we will examine cases related to fair and equitable treatment.

I1.3. Regulatory measures and fair and equitable treatment

Fair and equitable treatment is one of the issues that arises in investment disputes between investors and
states. The concept of fair and equitable treatment first appeared in Article 11(2)(a)(i) of the 1948 Havana
Charter for an International Trade Organization,”> which never entered into force.” After the First World War,
this concept became standard in US Treaties on Friendship, Commerce and Navigation (FCN).”> Nowadays,
the standard has been incorporated in IIAs to protect foreign investments. The standard of fair and equitable

treatment can be seen in I[As such as Article 10(1) of the 1994 Energy Charter Treaty,’® Article 3(1) of the
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Chinese Model BIT (2003),”7 and Article 1105(1) of NAFTA.”® In Article 1105 of NAFTA, this standard
stands as a supporting factor to construct the minimum standard of treatment.”

In its general meaning, fair and equitable treatment implies that the host state is obliged to treat investors
without discrimination, without arbitrariness, and without ambiguity. In the case of Tecnicas Medioambientales
Tecmed S.A. v. The United Mexican States,?® the tribunal stated that the investors expected host state’s action
to be free from ambiguity in their relation to host state, and that the investors expected the host state to act
without arbitrariness in issuing permits®!. In this case, the issue before the tribunal was whether the refusal by
the Mexican government to renew a license was legitimate. In the words of the tribunal, pressure on the investor
by the authorities to find another similar site from which to operate its business is not consistent with the
requirement for fair and equitable treatment and is objectionable in the view of international law.%?

The text concerning fair and equitable treatment is very vague. Therefore, in determining whether the host
state has violated the standard, tribunals have had to interpret the term by considering certain factors. Denial of
justice, legitimate expectation, due process, non-discrimination, and lack of transparency are the typical factors
relied upon by tribunals in their decisions. In the case analysis below, we shall focus on the main issues: denial

of justice, legitimate expectation, and non-discrimination.

I1.3.1. Denial of justice

The concept of denial of justice concerns litigation in the domestic court of the host state, and it is generally
understood as resulting from incorrectness or injustice in a judgment given in the host state’s domestic court or
from a lack of impartiality towards a foreign investor. It can occur in a variety of ways, especially in the refusal
of access to the courts and an agreement instead to settle by way of arbitration, in governmental interference
and in the failure to execute judgment.33> The misinterpretation or misapplication of local laws, or the lack of
impartiality or bias of lower officials, cannot be recognized as a denial of justice.’* In the case of Robert Azinian,
Kenneth Davitian & Ellen Baca v. The United Mexican States,®® the tribunal stated that claims can be brought
to an international arbitration tribunal on the grounds of the denial of justice if the court concerned has refused
to entertain the foreign investors’ case.®® In the case of Jan de Nul N.V. and Dredging International N.V. v.
Egypt,%” the tribunal dismissed claims of the denial of justice because the local remedies had not been
exhausted. In this case, at the time the request for arbitration was filed the claimant’s appeal against the decision
of the Ismailia Court was still pending before the local appellate court in Egypt.® The tribunal had not received

any information about the status of the appeal decision, and there was no evidence that the appellate proceedings
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were unjust. The tribunal stated that the requirements to obtain the local remedies did not constitute a sufficient

reason to bring the claim of a denial of justice and the claim was therefore dismissed.®’

I1.3.2. Legitimate expectation

Legitimate expectation concerns the stability of host state’s legal framework. An investor expects, at the
time of making the decision to invest in the host state’s territory, that the investor’s business will be protected
in the long term.”® Claims for violation of legitimate expectation arise when the host state changes the legal
framework and this causes a loss of potential benefit to the investor. In the case of Occidental Exploration and
Production Co. v. The Republic of Ecuador,® the Occidental Exploration and Production Company
(hereinafter “OEP”) provided oil services for Petroecuador, an Ecuadorian state-owned corporation. OEP had
a claim for reimbursement for valued added tax (hereinafter “VAT”) paid on local acquisitions. In 1999,
according to a modified participation contract which was signed between OEP and Petroecuador, OEP became
the oil exporter and was entitled to payment according to a participation formula, described as Factor X.*? OEP
applied to the Servicio de Rentas Internas (hereinafter “SRI”), the Ecuadorian tax authority, for a refund of VAT
for the period from July 1999 to September 2000. The application was made under a Granting Resolution.”® In
2001, the SRI issued Resolution 664 and refused all applications for VAT tax credits and reimbursements. In
2002, the SRI abolished the Granting Resolution on the grounds that the credits and reimbursements previously
granted were based on a mistaken application of the tax law. In addition, the SRI wanted OEP to return
previously paid amounts.’* OEP, in 2002, filed an arbitration claim against Ecuador, alleging that the
Resolution adopted by the SRI was in violation of the obligation to give fair and equitable treatment and to
apply the same treatment to OEP as to Ecuadorian nationals, and that its actions amounted to expropriation.
The tribunal stated that the stability of the legal and business environment is essential for maintaining fair and
equitable treatment as stated under the Preamble of the Treaty.” The tax law was inconsistent with the new

laws. The tribunal held that Ecuador had breached its treaty obligations.”

I1.3.3. Non-discrimination

The principle of non-discrimination is one of the elements in determining whether treatment has not been
fair and equitable, in breach of a BIT or IIA.”7 Fair and equitable treatment is violated if the conduct of the
host country is found to be unfair and discriminatory. Discrimination constitutes another reason for bringing a

claim, as part of the concept of fair and equitable treatment. The principle of non-discrimination is one of the
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basic ways in which foreign investors are protected from the arbitrary action of the host state.”® Any measures
that involve discrimination are contrary to the standard of fair and equitable treatment.”® Typical discrimination
arises out of different treatments based on nationality. If the acts or omissions of a government are unreasonable
or without a clear purpose, the behavior also constitutes discrimination.

In the case of CME Czech Republic B.V. (The Netherlands) v. The Czech Republic,!? discrimination based
on nationality was one of the main issues.

The claimant, CME Media Enterprise B.V., incorporated in the Netherlands, was gwas granted a license for
television broadcasting in the Czech Republic. CME owned 99 percent of the shares in Ceska Nezavisla
Televizni Spolecnost (hereinafter “CNTS”). The Central European Development Corporation (hereinafter
“CEDC”), CET 21 Spol. s r. o (hereinafter CET 21), and the Czech Savings Bank, were the co-founders of
CNTS, and they entered into a joint venture for broadcasting services.!’! In 1993, the Media Council of the
Czech Republic granted a license to CET 21 to operate a nationwide private television station in the Czech
Republic.!?? In 1996 the Media Law was modified. According to the modified law, the license holders could
apply for the waiver of license conditions related to non-programming.'®® Most license holders, including CET
21, applied for the waiver. In 1996, the Media Council, CET 21, CNTS and the shareholders of CNTS agreed
to change the Memorandum of Association of CNTS and substitute CET 21.1% In 1999, CET 21 terminated
the Service Agreement with CNTS on the grounds that a day-log had not been delivered by CNTS to CET 21.1%°
Moreover, CET 21 replaced CNTS as the operator of broadcasting services by other service providers. As a
result, CNTS’s business was commercially destroyed.!® CME alleged that CNTS’s business was destroyed
because of the acts and omissions of the Media Council. CME brought a claim against the Czech Republic for
breach of the BIT, and alleged that there had been discrimination. The tribunal stated that “the actions of the
Media Council done from 1996 to 1999 were unreasonable and caused the deprivation the investor’s exclusive
use of the License. It colluded the Claimant’s business partner, Czech national, to deprive the Claimant’s
investment.'%”” It held that the Media Council had discriminated against the foreign investor.!%

The case analysis in this chapter illustrates the possibility of limiting states’ autonomy, especially with
respect to international investment agreements, by relying upon ISDS clauses. State regulatory measures might
be regarded as violations of BITs if they amount to expropriation or the violation of the obligation of fair and
equitable treatment. Does this mean that the state cannot do anything to protect the public interest? In order to

answer this question, it is necessary to have a closer look at recent cases that particularly considered this issue.
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III Regulatory disputes and ISDS clauses
III.1. Recent cases

As illustrated in the previous chapter, international investment tribunals have dealt with cases concerning
measures taken by host states for the public interest, in areas such as health, the environment, and so on.
However, it is to be noted that the tribunals were just required to assess whether the measure in question
amounted to expropriation and/or violated the requirement of fair and equitable treatment in a BIT. This means
that the tribunals did not deal with the issue of the legitimacy of the regulatory measure. In this chapter, we
shall touch upon two cases in which the legitimacy of a state’s regulatory measures was in dispute. In the first
case, the tribunal considered a submission by a third party in order to understand whether the state measure was

legitimately in the public interest. The second case alerted host states to the threat of ISDS clauses.

III.1.1. Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania

In the case of Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania,!” a dispute arose out of an
investment in a water supply service. Biwater International Limited (hereinafter “Biwater”), a company
incorporated under the laws of England and Wales, and HP Gauff Ingenieure GmbH and Co. KG-JBG
(hereinafter “Gauff”), a German corporation, acted jointly for the purpose of investment. In 2002, Biwater and
Gauff (hereinafter “BGT”) incorporated City Water Services Limited (hereinafter “City Water”) as an operating
company under the laws of Tanzania. In 2003, they entered into a ten-year lease contract with a Tanzanian
public corporation, Dar es Salaam Water and Sewage Authority (hereinafter “DAWASA”), to operate water
production, transmission and distribution, to operate and maintain the sewage system and to collect revenue
from customers. The parties to the lease contract, City Water and DAWASA, were considered to be
representatives of the Tanzanian government. ' In May 2005, the Minister of Water and Livestock
Development announced at a televised press conference that the government had terminated the lease contract
with the DAWASA. He issued a notice to terminate the contract, stating that City Water had breached its
obligations under the lease contract. In addition, the Tanzanian government seized the City Water company’s
assets and took control of its management.!'! BGT brought a claim against the United Republic of Tanzania,
alleging that the action of the Tanzanian government amounted to expropriation, the violation of its obligation
to grant fair and equitable treatment, and discriminatory measures, which were a violation of its obligations
under the UK-Tanzania BIT. BGT also claimed losses of USD 25 million.!'!?

The respondent state contended that BGT owned its shares via City Water, and that BGT had to prove that
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it had assets with economic value, or property. The respondent state further contended that the claimant had
failed to remit the tariff to the lessor, to pay the rental fee, to file the obligatory reports and to carry out City
Water’s contractual obligations.!"* The Tanzanian government insisted, as a result, that it had not violated any
obligations under the BIT. In response to the claims of the parties, the tribunal held that the measures by the
Tanzanian government constituted a breach of certain obligations under the BIT: the obligation to give fair and
equitable treatment, the non-discrimination obligation, and the obligation to provide full protection for
securities.'"* The tribunal reached this conclusion in the light of the following facts: the public announcement
by the Minister of the termination of the contract, the withdrawal of the value added tax certificate, the seizure
of City Water’s assets, and the immediate installation of new managers for DAWASA. In its decision, the
tribunal affirmed that the action of the Tanzanian government was an unreasonable disruption of the contract,
inconsistent with its obligations under the BIT, and constituted expropriation.!''?

The insufficiency of the water supply in Tanzania had been a big issue since 1991. To settle the problem,
the Tanzanian government entered into the ten-year lease contract with the claimant. After the transfer of all
the water distribution and water sewerage system obligations from DAWASA to City Water, City Water failed
to fulfill its contractual obligations: the submission of reports to DAWASA, and the operation of its business
for water distribution and the continuation of the project. During the proceedings before the tribunal, the
tribunal permitted non-parties (civil society groups) to participate as amici curiae, and received a submission
of documents from them. The civil society groups submitted observations in relation to public health, the
environment, and development in Tanzania. In their written submission, the civil society groups stated that the
claimant had failed to examine the water service operation thoroughly, and that it had caused a decline in the
water supply in Dar es Salaam. The submission also stated that the Tanzanian government had terminated the
contract to prevent a further deterioration of the water services. In sum, the amicus curiae submission
emphasized that the state’s measure was legitimate. The tribunal stated that the submission of the society groups
was useful,''® but its reasoning in deciding the case depended upon the original legal framework under the

standards of international law, and did not touch upon the background of the case.

II1.1.2. Philip Morris Asia Limited v. The Commonwealth of Australia
In the case of Philip Morris Asia Limited v. The Commonwealth of Australia''” Philip Morris Asia Ltd,
which incorporated in accordance with the laws of Hong Kong, (hereinafter “PMA”) brought a claim for

arbitration under the UNCITRAL Rules against the Australian government because it had promulgated a new
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law and regulations on tobacco packaging. PMA ran its business under the name of Philip Morris in the Asia
Pacific region. It produced cigarette brands and operated in Asia. In this case, PMA alleged that the enactment
and enforcement of the Tobacco Plain Packaging Act 2011, together with the Tobacco Plain Packaging
Regulation 2011, interfered with its intellectual property rights. The law required all packaging of tobacco
products to have a uniform olive-green color and certain health warnings on its surface, with the purpose of
increasing the effectiveness of the health warnings.

The claimant argued that the measure in question transformed PMA’s branded products and caused
substantial damage to the value of PMA’s investment in Australia. The claimant relied upon the Hong Kong—
Australia BIT and asked the tribunal to declare that there had been a violation of the BIT by Australia. In
particular, the claimant requested the tribunal:

(1) to order the Australian government to withdraw the enacted law;

(2) to render an order to compensate PMA in the amount of USD 4,160 million together with interest;

(3) to award the claimant all fees and expense incurred in the arbitration; and

(4) to order other relief as the tribunal deemed fit.!!8

The respondent government replied that the tribunal did not have jurisdiction to determine the case, and
stated that the tribunal should declare the case inadmissible and render an award for the fees and expenses
incurred. The tribunal, after hearing the allegations and defenses of the parties, decided the question of
admissibility on the basis of the three issues below:

(1) whether the claimant’s business had been admitted under Australian law;

(2) whether the dispute fell outside the temporal scope as enshrined in the BIT; and

(3) whether the claimant’s invocation of the BIT amounted to an abuse of rights.

As to the first issue, the tribunal held that the claimant had failed to show the necessary proof that the
claimant had a control over Philip Morris’s investment in Australia. The respondent government had contended
that the claimant could not be entitled to protection from the BIT because PMA’s investment had not been
admitted in accordance with the laws of Australia. The claimant argued that its investment had been admitted,
and that the Australian government had issued a “no-objection” letter for the investment. The letter stated,
according to the claimant, that the Australian government had no objection to PMA’s investment. The tribunal
assumed that the claimant’s investment had been validly admitted since the Australian government’s no-
objection letter could be presumed to be legally binding.'"?

On the second issue, the respondent argued that the claimant’s submission to arbitration was outside the

-84 -



B SBFZE No.67 2018 4F 11 A

temporal scope of the BIT. According to the respondent, the dispute arose at the time of the announcement of a
plan to enact the plain packaging law, in April 2010. At that time, no investment by the claimant had been made.
Therefore, the claim did not satisfy the requirement for jurisdiction ratione temporis. The tribunal decided that,
since the date of the enactment of the Tobacco Plain Packaging Act was November 21, 2011 and the
restructuring of the claimant’s investment was completed on September 3, 2010, the requirement for
jurisdiction ratione temporis was met within the BIT.!20

For the third and last issue, the respondent claimed that the claimant’s invocation of the BIT constituted an
abuse of rights. The respondent pointed out that there had been a restructuring of the claimant’s investment,
and that the claimant had restructured its business because it was conscious that there might be a dispute in the
future. In sum, the respondent insisted that the claimant should have known the risk of the investment. The
claimant did not refute the claim, and just mentioned that the investor had restructured its corporations in order
to bring the arbitration claim. The tribunal’s findings were that there was abuse because an investor who was
not originally under the protection of the treaty restructured its investment in order to fall within the protection
of'the treaty in the knowledge that a dispute was foreseeable. On September 2, 2009, Philip Morris International
(hereinafter PMI) incorporated in accordance with the laws of the united States, PMI had received legal advice
from its corporate solicitor about the effect upon Philip Morris’s property of the plain packaging legislation in
Australia.'?! On April 29, 2010, the Australian government announced its plans in relation to tobacco
control.'?> On August 26, 2010, PMI approved a restructuring proposal for the PMI Group, and transferred its
Australian subsidiaries to the claimant.'?? In January 2011, the claimant’s lawyer notified the Treasurer under
the Foreign Acquisitions and Takeovers Act, about the transfer of the Australia subsidiaries to PMA.'?* After
that, the claimant received the “no-objection” letter and acquired its shareholding in the Australia companies.
On November 21, 2011, the Tobacco Plain Packaging Act was enacted and, on the same date, the claimant sent
its notice of arbitration.'?’

After giving the reasons above, the tribunal stated that the claimant had not disclosed tax or other business
reasons for the restructuring of the corporation in its evidence in the case. It considered that, at the time of the
restructuring of the claimant’s business, the possibility of dispute was foreseeable for the Philip Morris group.
Therefore, beginning an investor—state arbitration was an abuse of right, because the investor had intentionally
changed the structure of its corporation in order to obtain the protection of the BIT, when a dispute was
foreseeable. The tribunal concluded that the arbitration was an abuse of right, that the claim was inadmissible,

and that the dispute was not within its jurisdiction.!'?®
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II1.2. Side effects of ISDS arbitrations: some issues

The issue of monetary compensation, together with the tribunal’s expenses, has also been a concern in
investor—state arbitration. Since an ISDS clause deals with investor—state disputes, it is the state that has to pay
monetary compensation to an investor if the state’s measure is declared to be in violation of an IIA or BIT. In
addition, the tribunal’s costs, arbitrators’ fees, lawyers’ fees, and other costs of disputes can cause states to face
financial issues. The average cost of a dispute, including compensation, is USD 8 million. In some cases, the
costs can rise to more than USD 30 million.!?’ For example, in the case of Metalclad v. Mexico, Mexico had
45 days to pay USD 17 million including 6 per cent interest.'?® Other charges to be added are the arbitrators’
expenses (such as travel expenses), the administration fees of the institution hired by the parties, and the costs
incurred for the experts and witnesses.'?® In some cases, even though the respondent state wins the case, the
tribunal determines that the costs are to be shared by the parties. In the recent case of Philip Morris v. Australia,
there was criticism because it was held that Australia should share the costs with the claimant even though
Australia defended the case with in-house government lawyers. 3 The Australian government has not
disclosed the exact amount.'®' In comparison with developed states, developing states are more vulnerable to
disputes, and especially to having to pay huge compensation in the case of violations under BITs. Therefore,

developing states will face more risk from the financial aspect of investor—state disputes.

IV. Conclusion

For the safety of foreign investors in the territory of another state, an ISDS clause in an IIA and/or BIT is a
reasonable way to protect their investments. An ISDS clause certainly enables investors to bring claims before
international investment arbitration tribunals by themselves, without asking for help from their home states.
However, the growing number of disputes under ISDS clauses is having a negative impact on host states. When
host states enact a new law that may affect foreign investment, investors frequently take advantage of the ISDS
clause, alleging a violation under a BIT and/or ITA. This may constitute an obstacle for host states wishing to
take measures necessary for public purposes. This negative aspect of ISDS clauses can be worse for developing
states, since such states face greater financial pressure in investment disputes. Therefore the threat of the use of
an ISDS clause can cause host states to be reluctant to take regulatory measures.

The cases brought before international investment arbitration tribunals do not give an answer about how an
ISDS clause can be dealt with in regulatory matters. In some recent cases discussed in chapter III, we can see

that a small step has been taken to recognize states’ regulatory measures under certain conditions. In order to
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create a good balance between host states’ rights and investors’ rights, there should be included the additional
provisions that can make the tribunal take into consideration public policy or the background to the regulatory
measure in question. An amicus curiae should have more chance to participate in the tribunal proceedings in

order to inform the tribunal of information that is necessary for a legal determination of the matter.
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