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I Introduction

Even though no statute concerning either workers' representation in
corporate decision-making or work councils has been enacted in Japan,
a few collective bargaining agreements permitting a high trade union
official to attend a board of directors meeting or appointing him an
auditor have been in force between- right-wing trade unions and their
employers since 1974. It is also a recent trend that some collective
bargaining agreements have set up the joint partnership type of work
councils with standing joint consultation committees established at both
top level and shop-floor level.

    The role and impact of workers' representatives in corporate
decision-making are obviously indirect under the Japanese system. The
effect and influence of trade unions' opinions presented at various
joint consultation committees set up in enterprises for the purpose of
corporate decision-making, are indirect, too, but to a lesser extent.
Because Japanese industrial society is supported by the system of
working 1ife-long employment until early retirement, the automatic
annual pay raise system, the workers' sense of attachment to their
enterprise, the workers' loyalty to their employer, and so forth, it has

made• possible for employers to provide their workers with much
information about the management's projects. This means a closer
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relationship between an employer and his employees which has not
necessiated direct workers' representation in the corporate decision-
making process.
    In the meantime, exchange of opinions on legal matters on work-
ers' representatives in corporate decision-making and work councils
are still in their early stages. Main issues discussed are the constitu-
tional guarantee of workers' consultation rights, including that of trade

unions as well as of groups of employees, the invalidity of agreements
reached by a union representative party in a joint consultation com-
mittee without prior approval by a trade union, the employer's duty to
attend and consult sincerely with a trade union at a joint consultation
committee, the legal remedy for an employer's non-fulfillment of his
duty agreed at a joint consultation committee, and the like. Most of
these issues are not particularly relevant to the role and impact of
'these types of work councils in corporate decision-making. However,
legal issues concerning workers' representatives in corporate decision-
making have recentiy been raised, such as the legality of appointing a
trade-union official as a company auditor under the present Japanese
Commercial Act and the present Japanese Trade Union Act. As a
result a proposal has been made to amend these provisions in order
to clear the way for trade-union representatives of workers' group
representatives appointed as members of boards of directors and as
auditors to take up such positions. It is interesting to note that these
arguments have arisen since the early 1970s, under the circumstances
of economic depression, infiation, and unemployment.

II Worker's Director and Worker's Reprefentatives

A Practices
The definition of workers' representation in corporate decision-making
includes a workers' representative as a member of the corporate board
of directors, and a workers' representative as an auditor or a member
of a board of auditors. A board of directors has the authority to
decide about the execution of managerial matters under Article 260 of
the Japanese Commercial Act, while an auditor has the authority to
inspect the illegal execution of directors' duty together with an audit-
ting authority under Article 274 of the Commercial Act.



                             .
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    The role and impact of workers' representatives in corporate
decision-making in the Japanese context are not significant, but sym-
bolic. The function of a board of directors is generally mere formality

in corporate decision-making because:
    (1) Most important authorities or powers in corporate decision-
making are delegated to managing directors or a representative direc-

tor ;

    (2) Corporate ownership and its management have deen separated
decisively in most Japanese companies since the occupational forces
prohibited individual shareholders to hold a large percentage of the
shares of a company so that approximately seventy percent of share-
holders in recent Japanese companies are not individuals, but corpor-

atlons ;

    (3) A typical Japanese company owns approximately twenty per-
cent of its capital.

    These factors make the approval of a board of directors in the
typical Japanese company a mere formality.i Judging by these factors,
it has been suggested by at least one authority that the position of
workers' representatives on a board of directors is almost meaningless.2
The other interesting factor in consideration of a future workers'
representatives on boards of directors in Japanese enterprises is that
at least one-third of the enterprises have executive directors who were

once trade union officials of the same enterprises. The percentage
amounts to two-thirds if nonexecutive directors of Japanese enterprises
are included.3 This fact indicates that these directors have ample
knowledge and experience to understand the positions of trade unions,
which usually are organized on an enterprise or company basis in
Japan.

    So far five types of workers' directors in the Japanese context
have appeared on the scene :

     TptPe 1 -Amember of a board of directors. In 1974, the Sankei
Newspaper Company and the Sankei Newspaper Trade Union reached
a collective bargaining agreement which allowed the union president
to attend meetings of the board of directors. This type of workers'
representation on a board of directors was rarely found before now.

     Typa 2 - An auditor or a member of a board of auditors. In
1976, the President of the Sankei Newspaper Company proposed to
the Sankei Newspaper Trade Union that they should nominate the
union president as a company auditor. After the approval of the
union, the shareholder's meeting elected him an auditor. The com-
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pany's president mentioned that this system would provide the union
with information about the realities of management which would
strengthen the cooperation between the company and the union in the
hope of getting through economic and social crises easily as a result.4

     TyPe 3 --- An appeal of the removal of a personnel management
director. The Sankei Newspaper Company and the Sankei Newspaper
Trade Union have a unique collective bargaining agreement provision
which grants the union to request the removal of a personnel man-
agement director before the company president if he neglects the three
basic principles of industrial relations : sincerity, generosity and mutual

development.
    TyPe 4 --- Co-determination. There are a few companies which
have agreed to trade-union leaders joining in other supreme committees
for corporate decision-making in addition to the boards of directors.
These companies are middle or small-scale enterprises which have
great flexibility in establishing new sorts of committees other than
formal boards of directors, The Tsurukai Marine and Overland Trans-
portation Company has set up a managing committee in which com-
pany directors and the union president, the union vice-president, and
the general-secretary meet and decide most important managerial issues.
The board of directors, established under the Commercial Act, is set
aside as an administrative committee attached to the managing com-
mittee.5 A similar example is the case of the Kanki Taxi Company in
which a managing committee, having the final authority to make
corporate decisions, has been established. The unique qua!ity of this
committee is its composition in terms of committee members, consisting
of five company representatives and five union leaders.6
    TyPe 5 -- Co-partnership. This type is similar to the co-deter-
mination type to the extent that an employer must fulfil duties decided
upon in a top-level managerial committee. However, this is different
from the co-determination type in that an employer has discretion to
carry out unilaterally some important managerial matters in the case
of no agreement being reached on the matter between the employer
and the trade union in the top-level committee. A recent example of
the co-partnership type of committees is provided by the collective
bargaining agreement between the Hidachi Shipbuilding Company and
the Hidachi Shipbuiiding Company Trade Union in 1974. Under this
agreement the managerial committees exist at two levels. The supreme
managerial committee is convened in the company's main office four
times a year. In this body, representatives discuss the matters concern-
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ing the company's basic policy, production plans, productivity policy,
mergers, closures, personnel management policy, and workers' welfare
issues. As the matters discussed are important to the company, execu-
tive directors and department heads from the company on the one
hand and union executives and local union leaders on the other hand
are qualitied to attend the committee. The lower level of the standing
manageria1 committees are organized at each factory. Factory managers
and factory department heads from the company and local union
officers are qualified to attend the committees in which they discuss
factory productivity, any important reorganization on the shopfloor,
and important personnel management policy.
    The impact of these committees on corporate decision making is
direct, so long as agreement is reached on the matters discussed.

B Legal Aspects
Three legal issues concerning workers' representation in corporate
decision-making in the Japanese context have been discussed among
management, trade unionists and scholars.
    The first issue is whether a trade-union officia1 who is an employ-
ee of a company can legally become an auditor of the same company.
Article 276 of the Japanese Commercial Act stipulates that an auditor
shall not be Shiybnin (employee) which is interpreted as including
directors, factory managers, and the like. The point is whether this
article might possibly be interpreted as including the other employees
of the company. If so, a trade-union official who is, as is usual in
Japan, an employee of the company, is prohibited from becoming an
auditor of the same company. The majority opinion on this issue
suggests that any employee would be covered by Article 276 of the
Act. Therefore, a union official appointed an auditor must terminate
h!'s contract of employment with the company.7 However, the Sankei
Newspaper Company and the Sankei Newspaper Trade Union agreed
to interpret this article as dictating that a trade union official who is

the employee of the company may not execute any managerial function
whatsoever. Therefore, the appointment of the union president as an
auditor of the same company in which he is employed does not violate
Article 276 of the Act. This interpretation is supported by a leading
authority expressing his personal opinion in an academic paper quite
detached from his position as chairman of the National Labor Rela-
tions Board.8
    The second issue is whether a union official can legally be ap-
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pointed a member of a board of directors. The conditions detailed ab-
ove, concerning the appointment of auditors, do not apply in the case
of the appointment of a member of a board of directors. Therefore, a
trade union official who is, at the same time, an employee of the same
company can be legally appointed a member of a board of directors.
    The third issue concerns the Japanese Trade Union Act. Article
2 of the Act provides that a labor organization which admits super-
visory personnel to its membership shall not be regarded as a trade
union under the definition provided in Article 2 of the Trade Union
Act, which grants a trade union a right to file charges of unfair labor

practices before the National Labor Relations Board. The point is
whether a trade union, one of whose officials is appointed a member
of the board of directors or an auditor of the same company, is inter-
preted as being a trade union according to the definition of Anicle 2
of the Trade Union Act. Again, majority opinion presented by scholars,
and the employers, association refers to the possibility of this article
if a trade union official is appointed an auditor. They have proposed
that a tradeunion official appointed to such a position withdraw from
membership of the union.9 However, the Sankei Newspaper Company
and the Sankei Newspaper Trade Union took the view that their
appointment of the union president as an auditor of the company is
legal because the legislative intent of Article 2 is to protect the auto-

nomy and independence of the union, and these were not disturbed
by this appointment. This interpretation is also supported by the same
influential authority.iO

    The fourth issue deals with'the auditor's or director's duty to
keep company secrets discovered in the course of duty. The Sankei
Newspaper Company's collective bargaining agreement imposes this
duty upon workers' representatives who belong to the board of dir-
ectors or who occupy positions as auditors. However, if this provision
is stringently applied, a trade union might be deprived of some chances

of access to company information which might be of importance for
the union to determine its position on certain issues. These issues
have developed in connection with the present law because it does
not anticipate the emergence of a workers' director or auditor on the
Japanese scence.
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III Work Councils

A Practices
There are two types of a work council in the Japanese context. The
first one is in the private sector in which workers have the right to
bargain collectively and the right to strike ; the second one is in the
public sector, in which workers have the limited right to negotiate
prescribed subjects under the law with their public employer without
the right to strike. These are mostly established by collective bargain-

ing agreements.
    TptPe 1 - Joint consultion cornmittee. This type is one in which
employers' representatives, such as factory managers and personnel
management directors, consult either about factory managerial matters,
such as winding-up or productivity, or about issues concerning working
conditions, such as salaries and working hours. These joint-consultation
committees are unique in the sense that they function like the collective

bargaining processes, or rather they are closely connected with the
collective bargaining processes. The research done in 1972 by the Japan
Empioyers' Association (Nikkctren) shows that forty-seven per cent of
the employers studied understand joint-consultation committees as part
of collective bargaining while 5.2 per cent of the employers studied
understand them as a pre-stage of collective bargainingii. As an example

of such a committee being regarded as a collective bargaining process,
according to the former understanding, we may take the agreement
between the Onoda Cement Company and the Onoda Cement Trade
Union in 1974 which provides for the parties to establish a joint-
consultation committee according to the Trade Union Act's legislative
intent, guaranteeing trade unions the right to bargain collectively. The
example of the latter understanding is the one agreed between the
Toppan Printing Company and the Toppan Printing Union in 1974
which provides that the parties will bargain collectively about matters

concerning working conditions on occasion when the parties have
been unable to reach agreement in a joint-consultation committee. In
any event, joint-consultation committees have come to prevail very
widely among Japanese enterprises. The 1972 Labor Department stat-
istics show that seventy per cent of the enterprises examined have
them. The figure amounts to ninety-three per cent if enterprises sur-
veyed are limited to the ones employing 1,OOO or more employees.i2
    The point is whether joint-consultation committees have their
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impact on corporate decision-making, directly or indirectly. There are
no clear statistics on this issue;however, it may be assumed that
joint-consultation committees have indirect impact on corporate decision-

making because :
    (1) The 1972 Department of Labor statistics show that twenty-
nine per cent of the joint-consultation committees in the enterprises
examined had functioned to promote the exchange of opinions and
information between the parties. One can presume that the employers
might take into consideration some opinions presented by the union
representatives in joint-consultation meetings, in the course of corporate
decision-making ;
    (2) These statistics show that another twenty-nine per cent of the
joint-consultation committees of the enterprises examined had functioned

to improve working conditions. Some of the working conditions might
be improved as a result of a joint-consultation committee influencing
decision-making at the top management level. For example, an employ-
er' s proposal to shut down part of a factory, involving mass redun-
dancy of employees, could be amended to some extent at a top-level
conference after serious consultation or collective bargaining in joint-
consultation committees.

    Type 2- Prior consultation. This type of work council is one
in which an employer has the duty to consult about some managerial
subjects agreed with a trade union before putting them into practice.
But the employer is not prevented from putting them into practice
after the consultation is over, even in the event of non-agreement. The

Japan Telecommunication and Telephone Company and the Japan
Telecommunication and Telephone Trade Union have established the
prior-consultation type of work councils under their collective bargaining

agreement. The aim of these councils is to consult about matters con-
eerning the installation of new automatic machines and the introduction
of automatic telephone lines which required many telephone operators
to change their places of work or to be dismissed. The result of this
prior consultation in the corporate decision was to delay the intro-
duction of new machines with the effect of decreasing the number of
operators to be'diseharged.

B Legal lssues
The exchange of opinions about work councils have not seriously
taken into consideration their direct or indirect impact on corporate
decision-making. Rather, they focussed discussions on the expansion

                                        '



                WORKERS' DIRECTORS (Kuwahara) 184

 of collective bargaining in joint-consultation committees.

    The first issue is closely connected with the difference between
 collective bargaining and joint-consultation. The Osaka District Court
 adjudicated a case in which union representatives had accepted an
 employer's proposal to dismiss union members in a joint-consultation
 meeting, but this proposa1 was not approved at a union meeting held
 later. The court decided this dismissa] was not valid because the joint

 consultation meeting did not have the same force as a collective
 bargaining meeting would have done, that is the union authority to
 approve the employer's proposa1 to discharge union members.i3 The
 implication of this case is that any resolution concerning working
 conditions made in the joint-consultation committee; which affects
 corporate decision-making could be invalid if it is not approved by a
union meeting.

    The second issue relates to an employer's duty to consult in good
faith with workers. The issue is related to the question whether the
joint-consultation right is guaranteed by the Constitution, Anicle 28,

 which provides the right to organize trade unions to bargain collec-
tively and to take collective action. The maiority of authorities on
labor law insists that the joint-consultation right is not guaranteed by
this Article because this right is different from the right to bargain
collectively. Therefore, an employer who does not consut sincerely
with a trade union may not be proceedcd against for unfair labor
practices.i4 However, a recently publicized minority opinion concering
Article 28 asserts that only trade unions, but also groups of workers
who are not organized into unions should have the right to partici-
pate in corporate decision-making.i5 Whether employers will be charged
with unfair labor practice if they do not consult sincerely with groups
of workers is not discussed.
    The third issue is concerned with the prior-consultation procedure
in the public corporation sector. Majority opinion suggests that a
public employer has the duty to consult sincerely with a trade union
on the subject of working conditions. However, any subject connected
with managerial matters can not be the subject of collective bargaining
with trade unions under the Public Corporation Labor Relations Act,
Article 8. When the union demands that the employer discuss certain
-managerial matters, the employer must consult about them sincerely
with the trade union, even if he agreed to consult about these matters
at a time before the permitted. areas of negotiation had been defined
clearly. This is because this provision is not intended to force the

                                                '
                                                              ,
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employer to bargain collectively, but to consult with the union.i6 Once
consultation has taken place, it is possible tor it to have an indirect

impact on corporate decision-making.

IV Legislative Proposals

The recent trend of opinions is moving toward the expansion of
workers' participation in management. However, there is no consensus
on a legislative proposal for worker representation in corporate decision-

making. The positive opinion, that a legislative amendment to the
present Commercia1 Act and the Labor Law is neccssary for workers'
democratic participation in management, was presented by the right-
wing trade-union confederacy, DOmei, in 1974.i7 In the following year,
an authority on labor economics insisted that the introduction of
workers' representatives on the boards of directors is conceivable both
in the public corporation sector because there is no right to strike,
and in the banking sector because of its key position among indus-
tries.i8 However, maiority opinion is not yet in favor of the legislative
proposa1. In particular, the left-wing trade-union confederation, Sbhyo,i9

and the militant labor law authority20 have put forward a legislative
proposa1 for codetermination with the right to strike for groups of

unorganized workers.
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