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I. Introduction

   A move towards the reform of Arbitration Law has jyst started in
Japan. In July 1996 the Subcommittee for Civil Procedure in the Legisla-

tive Council of the Ministry of Justice decided that revision of Arbitra-

tion Law, formerly Part 8 of the Code of Civil Procedure, and now an in-

dependent Public Summons and Arbitration Law as a result of recent re-

form of Code of Civil Procedure, would be one of the new matters for

consideration. Accordingly, with the initiative of the Secretariat of

Ministry of Justice, the Study Group on Arbitration Law has been orga-

nized for a preliminary study. The first meeting of the Study Group was

held on 27 January 1997.

   Since 1891, when Japan's Arbitration Law was enacted, there have

been no major amendments to, or reforms of this almost direct transla-

tion of German Law at that time. It is obvidus that the Law is completely

outdated in the light of globalization of economic activities in this cen-

tury. Reform of Arbitration Law in Japan is therefore an urgent topic.

   The main purpose of reform should obviously be to coordinate with

the recent trends of internationalization and adopt international stan-

dards of international arbitration rules. Such standards can already be

found in UNCITRAL Model Law on International Commercial Arbitra-
tion. This kind of effort is also considerably advanced in Japan, and its

valuable result is the Draft Text of Law of Arbitration prepared by the

Arbitration Law Study Group in 1989.

   However, In spite of such great efforts, it seems that an important

problem with reform is still remaining: how to consider and regulate
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continuity or discontinuity between domestic arbitration and internation-

al arbitration. This problem is also closely related to the recent con-

troversies on whether arbitration combined with conciliation is legally

acceptable and should be chosen in practice.

    This paper intends to seek the answer for the above problem by in-

vestigating the nature and operations of two eminent domestic ADRs in

Japan: conciliation before the court and arbitration in the Arbitration

Center in Daini-Tokyo Bar Association. The study will indicate what is

needed in ADR in Japan to be a truly significant alternative to litigation.

Next, this study will consider whether these elements necessary to ADR

in Japan are common to international commercial arbitration. As a re-

sult, a proposal for the coming reform of Japan's Arbitration Law will

be attempted.

ll. Conciliation in Japan

1. 0verview

    In Japan, there are several institutions, some of them public or half

public and some of them private, which provide the service of out-of-

court resolution of civil and commercial disputes{i). Amongst them, con-

ciliation before the court is most frequently used. Under the Law for

Conciliation of Civil Affairs (Law of CCA; Law No. 222, 1951), a con-

ciliation before the court is conducted by a conciliation committee orga-

nized by the court(2).

    Conciliation can be attempted both before the commencement of
litigation, by application of the parties, and during the litigation process

either by application of the parties or by a court order. Its purpose is,

as described in Article 1 of Law of CCA, to settle a civil or commercial

dispute amicably, not by strictly applying law, but applying the general

principles of justice and fairness as benefits the actual circumstances of

the dispute. For that purpose, a conciliation cornmittee is usually com-

posed of a judge and two conciliators from outside the court who are
either laypersons or certain kinds of related professionals such as legal

scholars, architects, accountants, and so on. The committee hears the

claims, identify the facts, and attempts to reach an amicable settlement
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between the parties.

    The total amount of the newly filed conciliation before the court

from April 1995 to March 1996 is about 130,OOO annually that is
almost equivalent to one third of the civil cases newly filed in the courts

during the same period. About 50 per cent of the cases of conciliation

before the court are settled by compromise between the parties. Concilia-

tion before the court may be viewed as a quite successful example of

ADR in Japan.

2. Analysis

    Traditionally, conciliation was not so highly valued, or, moderately

speaking, not the focus of attention as a method of dispute resolution.

The reason is closely related to arguments about Japan's legal culture.

Takeyoshi Kawashima, a late famous Professor of University of Tokyo,

pointed out that the tendency towards either conciliation or arbitration

reflected two opposite poles in attitudes towards the modern conscious-

ness of the Law and litigation(3). Quite often conciliation is deemed as a

way to obtain mutual concessions from the parties notwithstanding the

expected result according to legal rules.

    At the same time, it has been said that the merits of conciliation as

compared with litigation is that it is simpler and speedier. Another

psychological reason which makes it easier for the parties to commence

the procedure of conciliation would be the lack of its finality: the parties

can deny the settlement as the conclusion.

    However, recently, practices of, and critiques by, related persons

engaged in conciliations before District Court of Tokyo and Summary
Court of Tokyo are reported in one of the most popular legal magazines

in Japan(4). According to the report, as to recent conciliations, three

points can be listed as its merits. First, conciliation committees can in-

clude one or two specialists who have experience and knowledge of the

disputed matter, so that, in certain types of cases, more situationally-

suited proposals for settlement can be offered{5). Although even in litiga-

tion it is possible to hear the opinion of specialists as technical experts,

their opinions' effects are indirect and are sometimes the subject of the

parties' objections on the grounds of their fairness and correctness.

Second, conciliation can be based on extra-legal norms{6). One typical ex-



                                                      (316) 29

ample is a plea of no money: a debtor should pay his debt but cannot

when he/she does not have enough money to pay at present. The result

is that the creditor must agree to payment in the form of installments in

the future. Such extra-legal norms can be found in cases where certain

future-oriented resolutions are necessary. Third, sufficient efforts to

hear and understand the party's claim without hurryÅq7). This may show

the importance of communication between the parties and conciliators as

well as between the two parties.

M. Arbitration Centers in Bar Associations

1. 0verview

    The first Arbitration Center was established in 1990 by the Daini-

Tokyo Bar Association within it. Since then, similar Centers have been

successively established in other Bar Associations: Osaka in 1992,

Niigata in 1993, Yokohama in 1994, Tokyo in 1994, Hiroshima in
1994, The Daiichi-Tokyo in 1995, Saitama in 1995, Okayama in 1997,
Nagoya in 1997{8). The numbers of filed cases are annually about a hun-

dred in the Daini-Tokyo Bar Assosiation Center (the Center), and from

thirty to forty in Niigata, Tokyo and Osaka Bar Associations. The prop-

ortion of finally concluded resolutions are from more than thirty to more

than fifty per cent, most of which are not by arbitral awards but by
settlements{9). Although the scale of service is relatively small, their

rapid expansion towards many Bar Associations is surprising. It is also

noteworthy that they are spontaneous and non-governmental ADR in-
stitutions, which are rather rare in Japan.

    The Arbitration Center in Daini-Tokyo Bar Association has at the

outset aimed at providing cheap and speedy dispute resolution for small

claims by way of arbitration. Famous retired judges, experienced attor-

neys in private practice and legal scholars have been voluntarily becom-

ing arbitrators with young attorneys' assistance. An applicant can freely

choose an arbitrator or arbitrators in line with their reputation or their

specialized area.

    The Center offers its service of arbitration as a service linked with

free consultation to attorneys by the Bar Association, Pro bomo pmblico.
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Their importance exists in that arbitration is linked with consultation

for such small claims that are difficult to be treated as formal litigation

cases. There are certain cases that are not suitable for litigation because

of the monetary sums involved or the maintenance of human relation-
ships or the time factor. In such cases, mere consultation is not enough,

but litigation is unrealistic. As a background of this project, there ex-

isted the desire to remove the obstacles for the access of ordinary

citizens to lawyers and to provide more expanded legal services by
attorneys in private practice.

2. RecentOperations

    Although the Center is steadily continuing its service, two points

occured that had not been precisely expected at the outset. First, in the

first several years it became apparent that agreement to arbitrate is

hard to get at the beginning of the procedure. The reason is that parties,

in some cases claimant and in other cases defendant, are hesitant to take

part in a process that may lead to a final and enforceable award
irrespective of their willingness(iO). Therefore, it often occurs that an ex-

pected arbitrator starts the hearing procedure with the attendance of

both parties and an arbitration agreement is attained afterwards. Thus,

actual procedures in the Center, in substance, have included not only
standard arbitration but also arbitration combined with conciliation{ii).

Moreover, in certain cases, at the time of coming to a deadlock, after va-

rious proposal of settlement and mediation, the expected arbitrator asks

the parties to put the matter into his hands, so that arbitration is agreed

between the parties(i2}. Second, claims have not always been small ones.

This shows that ADR is suitable not only for small claims but also for

large ones.

    In addition, it is said to be important for arbitrators not to "push"

their judgement but to seek for the best resolution together with the
parties(i3). It is apparent that preferable attitudes of arbitrators in the

Center is common with that of conciliators in conciliation before the

court described above.
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IV. What is needed in ADR

    Analysis on conciliations before the court and actual operations of

arbitration in the Arbitration Center in Daini-Tokyo Bar Association in-

dicate what is needed in ADR by its users. In addition to the traditional

merits such as simplicity, speed, low-cost and privacy, several others

can be pointed out. The first is the possibility of the choice of the third-

party interveners by the parties themselves. Mediations, proposal of set-

tlements, or final awards by specialists on the disputed matters would

be of a great help for dispute resolution. Second, reliability(i4) on in-

terveners and communication between parties and interveners as well as

between the two parties are expected to promote satisfactory dispute re-

solutions. The third is the combining of arbitration and conciliation.

Conciliation procedure combined with arbitration can be a good prepara-

tory step to agreement to arbitrate. The final and probably the most im-

portant characteristic of ADR is the possibility of applying extra-legal

or non-legalistic norms to the substantial problem. The reason why con-

ciliation is chosen is often said to be the informality and non-adversarial

nature of its procedure. However, what can be achieved by them? It is

reliance and communications, as pointed out above and, as a result,

opportunity to find a more flexible and proper resolution of each dis-

pute.

V. ConcernswithInternationalCommercial
     Arbi-tration

    The possibility of applying extra-legal norms would become a more

controversial issue in the sphere of international commercial arbitration,

    Growth of institutional arbitration and international arbitration

have been the world-wide trends in the last ten years. This tendency has
heavily influenced the nature of norms to be applied{i5). ' There is a clear

co-relationship between emphasis on applying "legal" rules and growth

of international arbitration. Previously, ad hoc arbitration had been

assumed as a principle and the substantial rule applied could be ex aequo

et bono. However, according to the growing importance of international
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commercial arbitration as a dispute resolution system in transnational

transanctions, such an understanding that the applied substantive law

should be clear and foreseeable for any parties from different countries

has been common. Then the vagueness of ex aequo et bono has been care-

fully avoided in the sphere of international arbitration schemes such as

UNCITRAL Arbitration Rule and UNCITRAL Model Law. In short, sub-
stantive law to be applied has been "legalized" in the last ten years. As

a result, the traditional idea that applied norms in arbitration need not

necessarily be legal ones has rapidly disappeared in the international

sphere.

    However, it would also be true even in international commercial
arbitrations that in certain cases non-legalistic, future-oriented, problem-

solving type resolutions are preferable to legalistic, past-oriented, win-

or-lose type ones. Combination of arbitration and conciliation is far more

suitable than litigation to get such resolutions. It should also be noted

that too much legalization and too much adversarialism in international

commercial arbitration is criticized recently even by some farnous West-

ern lawyers such as Musttill(i6), Mnookin(i7) and Oppetit.(i8)

W. Conclusion

    Critique from the view point of procedural law is, however, not
sufficient to find the correct answer to the problem of possibility and

preferability of a mixture of arbitration and conciliation. In the area of

Contract Law, limitation and boundary of traditional contract theory

which is consisted of discrete rights and duties of each party has begun

to be seriously challenged by a so-called Relational Contract theory(i9).

In both domestic and international transactions, commercial relation-

ships quite often continue over long time. In such transactions, accurnu-

lated relationship in the past and desirable relationship in the future

should be focused upon and properly evaluated in the process of dispute

resolution. Only through close communication between arbitrators and

the parties, such relationships can be fully considered.

    Therefore, Japan's new Arbitration Law should admit arbitration

combined with conciliation. At the same time, it is essential to make

clear the details of existing "extra-legal" norms actually applied in
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arbitration and

transnationally

other ADR procedures so that they can be recognized as

applicable "legal" standards.
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