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2 e.g., Shelton, D., “International Decisions, Decision Regarding
Communication 155/96,” 96 American Journal of International Law 937, 2002 ;
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and the Implementation of Economic Social and Cultural Rights,” in
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Kufuor, K.O., The African Human Rights System : Origin and Evolution, Palgrave
Macmillian, 2010.
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6  Koch, E., Human Rights as indivisible rights: the Protection of socio-economic
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7  ¢f, Craven, M., “The Protection of Economic, Social and Cultural Rights
under the inter-American System of Human Rights,” in Harris, D.J. and
Livingstone, S. (eds.), The Inter-American System of Human Rights, Clarendon
Press, 1998, pp. 289-321.
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8  Oloka-Onyango, J., “Beyond the Rhetoric: Reinvigorating the Struggle for
Economic and Social Rights in Africa”, 26 California Western International Law
Journal, 1995, pp. 1-73; Nowak, M., Introduction to the International Human
Rights Regime, Martinus Nijhoff Publishers, 2003, pp. 203-214.

9  Shelton, D., Regional Protection of Human Rights, Oxford University Press,
2008, pp. 542-543.

¢f., Mission Reports of the African Commission on Human and Peoples’
Rights, at <http://www.achpr.org/english/_info/reports_en.html > (last
accessed on 14 January 2011).
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11 Protocol to the African Charter on Human and Peoples' Rights on the
Establishment of an African Court on Human and Peoples' Rights. at <
http://www.achpr.org/english/_info/court_en.html> (last accessed on 14
January 2011).

cf., Kowouvih, S., « La Cour africaine des Droits de 'Homme et des
Peuples : Une rectification institutionnelle du concept de «specificité
africaine» en matiere de droits de 'homme », Revue Trimistrielle des Droits de
I’Homme, 2004, pp. 757-790 ; Kane, 1. and Motala, A.C., “The Creation of a
New African Court of Justice and Human Rights,” in Evans, M. and
Murray, R. (eds.), The African Charter on Human and Peoples’ Rights, 2" edition,
2008, pp. 406-440.
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15 Assembly of the African Union, Decision, Assembly/AU/Dec.83 (V),
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18 African Court on Human and Peoples’ Rights, Application No. 001/2008,
Michelot Yogogombaye v. Republic of Senegal, Judgment, 15 December 2009.
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B 435553 - 477 (20114F) 13

B FEICED AT FEERTOBROAE ST, ERTAICELTO
LEEEEMEOITELATEINTEY ., ZOMICH L TIREEICS < LTI
RABROND, T TEHINDLDIE, N7 LIRIIHT 5 FldThd s
JUIE (ROAEICH T 55E) O &9 ZERRAEDE - EBEHFEICES CE
ROARZE ST, ML LHNE I Lo L35 ANEREOB S S O TR
RoNb e Thdo Ny Pa—VERZIZLO LT ALK
FE (77 7 AEHHIFT. ECOWAS (7 7 1) 71 b EREHETERE) 7k
BHIPT) RIS C TR (FBRIER RS2 350 < E i i,
EBSERESCHIET) ASAEED 2 CIZEBRH SRR FREBA T, H
B 7 4+ — T A BW TR S TWA Z L id, fiko7 79 #12B1F5
& L TEZINL, SBRO NEREERIOEROTRELEEZRT DT
HoHEBRDODNG,

72720 EIBE AN EE K ORI 2 A CodEmid 3 Tit£ <
DIATIIIE  23do B 2 L0 5. AR TIEZN S Ofam I NERED 5\ 1E
7 7) A NEEHIFTOFBNBET ) IZBW TR IO 5,

1 R

H7 7 > ZHR#TH o 7275 v Fid, 19604F M7 b b o ERA
N EWH VIREDPMR ol NTVRPBMIIH 7L END
1982472 5 1990 4F £ TOMIM . /7' L B3 RBUF 7125 L TRBUEL
ZRHEE TAEZ ATV B AD AR E Sz EFbTw» b, 1990
FLRAD7 =T =125 DN T VRIEBUHEZ B, DR ATV
BUMLTW5, Fv FHBUFIE, 7 — 7% —H%IINT LIROIEEFIAT
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L. Rev. 471, 2008.
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F [RBICE > TRIRT A EDTER W] EOXEOMBIRIC LT ERH
DO RBIAEDS R SN D FHINIZ DEIZOWT, —BDOEEMEDDH 5
MEDDERF L T BBERII BV TR, NV F—I12L 5> TKBD7D
DRADV R ENTZE V) TERRTILETTATHY . WHFVEIITL -
TIRRT B 2 EATTE RV E V) FEF—I 7z SNz AR ENRITh
B 5w ERRTNE %,

PR IR SR 5 30401, M4A DL UM AT B 4 % #r 4 528 5 12
Lo THRFEEINZVEE, TWIN hOHFBREEOEEIZL Y ki
ftansd] EHET Do TOBEMFD M SN TVDEE ) BIONT, #H
FIFHE 2007425 A 8 A 1T O~V F— o [ 3B MR~ DO EELC
WTERLTWSLZ L, UG EENEATIVIZES N, ICTNOFEED
HTH520094E2H19H D647 AL ERIICZHINTWE Z & 2ikiET

65 IC]J provisional measures, order, para. 33.
66 IC]J provisional measures, order, para. 38.
67 IC]J provisional measures, order, paras. 47-48.
68 IC]J provisional measures, order, paras. 49-50.
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5%, L oT, BHPTEIALIZ OV THERMEEIE 5305120 —IEo
EHEEYATLLOMmMIET L T2l s, B TIZICT
BIFEEE 36 S 2 I HD (EHEME IS D W T DRIV R W E i RT W 5,

Q@RESN DR L EEOEBIIZO SFEHPTIE, BFHFO—FHIZLoT
TR SN DMEMDRILBRFERL 9 5 5D (plausible) TH 5B Z L BLET
HHLERL TS, T TNF=DFETLHERNE X, LA TV EHE
TNATLVREFBT 270, ZNSARTREREE TS L F =125 &
ETZEERERT DM TH L. FHHINIZOMIZOE, NVF—DOHFE
T RSB ONEDS. N7 L IKE £ IV AL R AHH - BT
EEXGTA7ZDOICLERBELZE DI ETHY, NT LRI A H IV
UHLELIENH NG I, RRIZBWTARLVF—IBT 5 L
S B HERL %@%%K%Ckl&bﬁhﬁwkmNé”oiof\
CHUZDOWTIE— O Z FHPFTIL DR THROTNDLLEFR b,
@FHPTIEIRAIT, NN F— DR EOFRICEENSH L0 L)
POV THE T 5, FIRD LIV F =1L, LA T VDT v FRHE
DIREREEAD A > 7 2 —IZ& 2 72NE» B NT VIR H B EE % 2
N AT VLS HET S IR 2 TREEASHFAE L. W2 ICBRE%oZS
M7z E3NbHEFRLTVDE, ZOZ LN, NTLREZFEPLEN S
. AT NVHEREIESGH EE > TV 2 BB OBITAAREICT 20D T
HDHEBRNTNDE,

CHUTH L TR T IVIE, KEHDESICE o T NV F— 3P4k
FRIOTTHL TS L SNBSS 2 EEARLZEE LIRS0
ERGHT Ao TNUCL D L. Ty FRREOESOEXIE, N7 LIKOH
HFBEELPIAT) L VI BEEBRFAL 2D O TH L L) 7,

69 IC]J provisional measures, order, para. 52.
70 ICJ provisional measures, order, para. 53.
71 IC] provisional measures, order, para. 61.
72 1C] provisional measures, order, paras. 63-64.
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CIEAZEIIZ B\ T, Greenwood FHE A 5 4 TV R OOV F — B
WA L CEMA R SN7ze AT VIR L Cid, REDERHFNARE L T
WABIINT VDSt AT N ERL T v n) AROREE 52 5
MNE) B bNTze T2, N F =12 L TR, 20 &) AR L HREE
W SINTHEL, TN T RENOREE LTI ANSL ZEDTE
ZHEDpARbI™ S LT e R VIR A Y
BUff e RE L T [ARPEHFIARE L TV L EIZ, NT LRSIV
OFIREFH L EBOLERIRA V] ERRTVE D, 72, NLF—
ORI EFERIZ, ATV MDD L) R ARBEESH, KEEHE
OIROFERPDIIRP AN E R SV E AL TIZT072 ) 155 LilxTw
27 DboZ s, HHUFIEERTVOLRORIE (formal
assurance) (2 & AP OB E TOMNT LIRA L 2 T IVIEE %
BDHZEN BV ERPL, BRI BW TR EE LR T 2 Bakks
HALTURWEDRRICES " D LoBmcEo &, FHPTZ1310
BRI LD ICTHRRE 41 R L - TR B TR T AR 2176
LR TlE IR L7 (BURHE Cancado Trindade #EE  f2ik) o

7% B Koroma#HHH & Yusuf HHIHOIEFESF, Al-Khasawneh FHH
& Skotnikov F I O HL[F 5B L. Sur S EHHE OB A TR w g
NLWEE O [#% ] OFEICOVTERIBRNS N CTw 5, Koroma#k
HE L Yusuf HEOLFAES CTId. Lo A FVOBESIC L0 B
ERREHEEO BT L2 L BEETNEZ oL T ™,
Al-Khasawneh I & Skotnikov B HORFESHEE R TIE, 2070

73 ICJ provisional measures, order, para. 67.

74 CR 2009/9, p. 59 (Greenwood).

75 CR 2009/11, para. 6 (Kandji) ; ICJ provisional measures, order, para. 68.
76 CR 2009/10, para. 6 (Dive) ; ICJ provisional measures, order, para. 69.
77 1CJ provisional measures, order, para. 73.

78 Joint Declaration of Judges Koroma and Yusuf, paras. 10-11.
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O [#5% ] PHFELTHWORNE ) PIZOVTORFMIREIN T, 1l
BHEE, BT 70 2B 23R %5 LoD, WNFEE 0Tk
DRIV L TV B D E D DI DOWT, REEICB W TEHPNIME L
IALEL TRV ERHAZLTWAEY, 2o Lhs, MEHE RS T
AT, REREO HIEHEE L 72 Lk _CTw b, Zh e [Aiko Eik
. Surf#EEHEOGHMERICBVWTH RSN TS,

3 T 7 A NHEBH AP

7 7)) NHERHIFT OO P L T o201, PLED &) il r &
T2NT LIROTY) DWW T T o 725 A% 4242 L 72 Yogogombaye
RIZAAL ZZEHLTW AT ¥ FEEORATH S Y, #HI1220084E8 A 11

79 Joint Separate Opinion of Judges Al-Khasawneh and Skotnikov, paras.
6-9.

80 African Court on Human and Peoples’ Rights, Application No. 001/2008,
Michelot Yogogombaye v. Republic of Senegal, Judgment, 15 December 2009.
[hereinafter, African Court Judgment]
at < http://www.african-court.org/en/cases/latest-judgments/ > (last
accessed on 14 January 2011).

cf., Mujuzi, ].D., “Michelot Yogogombaye v The Republic of Senegal: The
African Court’s First Decision,” Human Rights Law Review, Vol. 10, No. 2,
2010, pp. 372-381 ; Olinga A.D., «Regards sur le premier arrét de la Cour
africane des Droits de 'Homme et des Peuples», Revue Trimistrielle des Droits
de ’Homme, 2010, pp. 749-768 : Jalloh, C.C., “International Decisions,” 104
American Journal of International Law, 620, 2010.

LBAREREIC [BEER] & L THETLIELO—T2ERLTHLD
THEZMOZ &,

81 ML TS 227 - TWir W', Yogogombaye Kid /N7 LKA +
FORMEIBIZD o7z L &, —HEHEKEZ LT/t ETwd, of,
Adjovi, R., “Questionable Precedent: The First Ruling by the African Court
on Human and Peoples' Rights,” 21 December 2009, at <http://juristlaw.
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HAHF O IZBWTEHRE 2388 L 7%, Yogogombaye Kld. Iz
TOHVPZHITRETH L2 L, QbR HNDNY Y 2 — VEEOHHE
WCERLTWDLZE, @BRFTNA, AUOHEIZHEW AT LRIZHT S
FHEZITE ) L LT3 2 Lid, BEUAMEIRICEDS C b D Th 1) TEEE
WATHOEHTHLZ &, ONT LRI T 2R ETHEFIEL, M7 7
VA TN HENREER TN A r L 228, hEEE
RL72%, BARMIZIE, ATV X BEPEOSRIEIZ L Y N7 LR ZRL
192 72O P NS FHFRRE 2 N7 LIRS L Gl 5 2 &
PNV a— VEBEETRIHICERTLE V) LDOTHLY, Fx F
b AT NVLEEEDOLFETH ) 2 ORFEEFEMKOHEICHESNT
Vo, A X DR E NGRS ET 2T OMERE ZH LT 5
L) ¥,

ZIUTK L TR AT WVITHRILEFEEZ Z o 720k, 2R 2 FREH1m
DENFD =D IZHIROERZZFE L7z LA LZ0®ZEM S /-HEmICE

pitt.edu/forumy/2009/12/questionable-precedent-first-ruling-by.php> (last
accessed on 14 January 2011).

82 WIEBIANE 34K 1T, FHPTERISH L THIZAD 2 IR ADES
A LHYELET LT NE RO W EHEL TWE2Y, HZ X AU
REKIZETA—VTINEEMN LTV, AURESR LY BENEZ1T 728K
HIFTERAINE Z T - 7205 20084F 12 H 29 H T& - 72 (African Court
Judgment, para. 3.)

COHT, FTEERAOFREE T Wb O, ZU0HETO
BHIZIE R > Tw iy,
83 African Court Judgment, para. 23.
84 African Court Judgment, para. 21.
NPV a— VEEEETR2IEIE, DTOB)VHET %,
[MTANS ., EFTORFICEMICHSE 2R 2 EATE LU L SN TR
Mo 7 AER ETIAMERIZOWTIERIR L Sk v, FETORICHEE ST
W o 72BIRIZ OV TIEEHEI 2 B S e v, HIETE, BARZ L OTH
0. BFEEICKH L COREIT ZEDTE D,
85 African Court Judgment, para. 17.
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W, B AT IITER R RIEICOWTO TR &S, #eHir 0B B KL
OB %2 45725, LA VIR EEEMSL6HIZED S, A
Mo O A T LT OMER LT ZHTHES 2T T v e FiR
L. P THIZADE R T VIIH L CHRRZRIET 2 72012 IES 2 M3
FEHWETRLEY,

UEoFRIZEDS S, BHFITETEAT VI L o TRES N2 ETD
PRICOWT, EEHAIE395 1 HR OE25:THICE D E M 21T o
720 FIROE Y . HAAFEZFH 553N D TEHPrIH L THI%E
TH121E. BZOMFEPFEFHEEREMFOHIIEO(EFT2ITo T3
CENUETH DY, ZO200FEEHETHOLILIZLD, BAIK
LEHF~OBEZDOT 72 AL, T L) HF2FAFNIIERE T 2 2
LERBDL, HLOMFEIC L 2FHOEFTHFLIN TS Z LM
E DY, LA THEEEMELCHICKISEZSIAUZAROHER
WHFESNDLZ Lo T B D, HHFPAUZBRZERISS LCH
FHIZEDOCEHEEZTo TV AfiHMEO -SSRz 2H, 4
HNEZD—BEOHIZH > T aho728 ) %y X o T, FHIFTIHAL

86 WAL, FHF O O RMBOEFE IR LT, WE & FERONE %2 ik~
Twb & &b (African Court Judgment, para. 15.) o

87 African Court Judgment, paras. 24-26.

88 ZosICBIL T, EEES 54 3EIINGO RN ICTRIL & FEkt 3 H MEPR %
5252 EHTED (may entitle) EHEL TWBED, FHFHZD LS
GHERZIER L) 2L VI BERTE LW A6, ZOHEEIL#EYTld%
W BB X LT\ % (Jalloh, supra note 80, note 21.) o

89 African Court Judgment, paras. 32-34.

90 African Court Judgment, para. 36.

LRELIDESEIT> T L EO—EIZ, AURHED R —LXR=URT
T A NEFEHH DR — A R=VIZH RS %o AUOT LAY Y =R
(20104F9 H20H) 12BWT, BHEEXITo TV RERS TV X+ T 7V,
XTITAL RV, YT OLHNETH L I LS NTND D05,
—HEEC& A 1E#HTdH 5 (Jalloh, supra note 80, p. 624.) o
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CHTAEEMEL RS VWEDRGRICED, EE—HTEEELHF SV
CHIRL72Y 72, SO EDSLZFOMDTERIZOVTIHIK§ B L
Dlp vk LT, FHE#EED L WIEERERICOW TR SN Tnw i

[0S

NTLVROFMHIZE LT, 7 7 7 AESH IS AMEOBLE 2 & FE AR
Y 2R L72DIT TlE WA, FRFROBLED S 13V DD ORER
I8 LD 5. Ouguergouz #H M EOSEEE ¥ X, CTHICELT2o0
FHIZOWTHRT WS, ZUd, BT S E ThERH 22
MolzOh, L TEIICREFHINIR T 28 L 2B THM 31
HIIZEVIRERAT 5720 TH Do TNH 20D MITHEICHEL TV
DT, LF—=HE LTI

BT, WEMRAEILIED D L ) BN f OS2 B fe v (2 B
L CPhiii& (preliminary examination) #4179 & ENTwW5b, LI LA
PRZBWTIRZFD L) HFRIEE S, BERAE2512360 Bk
BIPLF O F-HilZ B THRET AT 720 20084 12 H IS H I AT me AT HI oL
P, HALIEEH T ORAZEIIE R S D A T OVICHILA
PR s, AURESZEHRICHEGOMErENSNTND, &2 AT,
FREDFNEFHid 5 CIZEFNEN TR TIL, HZH 2 WId@Hudd <
B2 EICER SN TV L DI TlE 2w & Ouguergouz ZHI B 13 36H§
%% INSOFHICBVTE, WAL SORLAZHT 2 HHNOES %

91 African Court Judgment, para. 46.

92 Separate Opinion of Judge Fatsah Ouguergouz.

93 77 UANERES, BN, KIMAMEEH I, B AERZES
DOWFNTE, HILH L WIEEIMOMTE & 2 o T2 E2E A2 5 D
WALz 25 2840 (FRS) ORRZEO TV LRWEEIZIE, T0E%
MEFIHEML THREAE IR E L2V EV ) ETPELEL TV D
(Separate Opinion of Judge Fatsah Ouguergouz, para. 14, notes 3-6.)
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ITo TV W ENI 9 2 A2, SRR EIDSHAL 225 LT e v
CerMBE LTHIZLZO S OPEIT S, MR ENZ RIS F S
W lkbdhb,

TIEARFIIBVWT, 282X LTI L LNLD 272D 0
Ouguergouz HHEDOHHEE RIZ, COBHZ 2D I KO TS,

—DlF, AT IVOFTFRIREETH Do A T WVIE200942 H 10 H Ao
FEZ LD EHPFTIN L THIZOEN 2222 L 2 M6 TWED5, Z
DR HTE AT VITHENREFEMFKOHIIEO(EFTEITo T AR Wn
CEERBHIT AN TELICLEDLLT, ZhifioTwan®, 2o
Xt L oo AT NVOERIZAS TR WA, Tz X ) EH
FTOEEELZHT 2L IR L 2o LT 2 RS E L2k
Ouguergouz HH B IXTEfM T 5. T74b b, 200944 H9 B IZ&HrERe
B AT NVOLRHPR 2 ZHT LR E TE IGHFEE (forum
prorogatum) DTFEVEN D 572 L) 2L THHY,

MEEEMAROTIL, HMAICL 2RV E2ZHTL2ESOHAEED TV
A5, AIEIEES 2479 BT IC OWTEHEL TS5, 3L
VHEENHIOMIIZENTVE I EZROTHAWVT, LoTERY

94 ZORT, 77 NEBHFT O RIE, IC] 01978457 H 1 H MR 0%
TERBEDODLDTH DL ES 2 S (Ibid, para. 16). TabH, TXTOHL
PR BEICE TR SN, BIIHTORTHRBPSATINL I LITLD
HHEIOHIBRE N FATH 5,

B, BUEOICTHIRIF 38 L5 B2 I BT [7272 L, GERATIT
SN ED LRG0 O AT OEHEEICHET 2 £ TlE, BOAHIC
L TELES T, PV 2BEL Lo TER LAV ] LBET .

95 Separate Opinion of Judge Fatsah Ouguergouz, para. 18.

p=ll

0

0
HNY

e

96 Separate Opinion of Judge Fatsah Ouguergouz, para. 33.

97 Separate Opinion of Judge Fatsah Ouguergouz, para. 28.
E3ME6THDF LI T 0@ TH 5,
At the time of the ratification of this Protocol or any time thereafter, the

State shall make a declaration accepting the competence of the Court to
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VZHNIA: SN2 TH. YRESEHBICIT) 2L TE 5%, Dk
DO LS, HEBIEI9KIED L WM L 5 FiHE (&
BEMEORBEOMERR) Tida { BEBAIE 52518 ® 5 S RbL AR Fhi
W&o TR Z D LD S o720 BEBRAIEE257THIZ [FHHFTIE, %k
RAFIT OPEIZOWTOIHE RS EEDTWDL I RS, HPIE
U & B IERIIPIF O PREDS LT % - 72 & Ouguergouz B B IR
59 1ELIOZEIE. AT E BERMTFOREIES X2k
VW) Z TRV,

B EEEROCYERINOAMECH S0 BEISHRTWD L9 1285E
BLHIEE 39 2 13 BHI BT O BMELS & 2 5B R IEICB T 2 MEH IO W TED
TWd, LAPLADPOMESFREMEHICEDLES 2 To-HRO—E
EHEATIELTBLT., T2 TORHFTICENE NS L) 12
BESN T, Lo TEHERAIFI9LOIE L 20 2 % FH AT
ALTwARWILIZAh->TLE). AURHAIZBWT L, #EEOMY
EO—EIZR— A=V TAMENTWED, FHikEHEHE3M456THICTED
BESHToMHEO—BEIIAMENTVRV, 2O Enb, #EdE
O—FRIENCA L THZAIEL L9 EZE X TV A HMARNGOIZE 5T
X, R 2232 EDTEL0E) oIl C & 2 WEA 2 L Tw

receive cases under article 5 (3) of this Protocol. (FHFlIZEEE 2L %)

T B THEHEOMLGERIEIIN L IR R R e 5 72RHIC R >TWwa (A tout
moment a partir de la ratification du présent Protocole). cf., Separate
Opinion of Judge Fatsah Ouguergouz, note 11.

98 FEERMICIE, OFEELS S, QEFEEL SO T ZHTREL S . QI
REREZID U TARE RS ) . L) BRI E 2155 (of, Jalloh, supra note
80, p. 625.)

99 Separate Opinion of Judge Fatsah Ouguergouz, paras. 36-38.

100 2o fld. Ouguergouz #FHE £ 4 W IVITEEHHIEE 37 5455245110
DT x EEIEFLIZDOTHAH Lk XT3 (Separate Opinion of
Judge Fatsah Ouguergouz, para. 39.) o
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20 HEEEIALTHEIE. AEHHEHICEOCESWAURBRICHS
ENDEBETHOMRT, FeEEVEN L FHINMMT TG 2 LI2D
WL TV R W, ko T, BILETEB ) L E 2 T AE AR NGO
TOFHPFTZ & o TEELREHRPHS SN TRV E W) Rfidd L Twn
5 DRSNS,

AR B TEAPNE, AEOEFHFIZE T 2 H % 3 5805 %
Molze MHET, HHFTIIEEEHIMASG6THD [T 5 (receive) | &
W) LEFRFIIHEL TV E P DLEBEIL 220503, B o FRATRICE D
BHDTHLHH, TNOOMBEE2YE L LT, 770 0 AMERHFT
NV D 2= VEBROFERMEEO—2L LTED L) kE %2 F7- LT (
DPIZONT, SEROFEFRBEICEAT HHIW 2 B £ 2 720 745 5 ET Pz
ThHHr)e oo AMTRERIN TR OATFRES O, 77
N INMEFRE S OMERBFRIZ OV TOMEm b . NERE OB M2 5133
WCHEL &9,

4 ZOBRORERN

INT VT 70 7 NEBHIITC B 5 H S 2 50 & B,
A AIVEINIZ BV TIT DIV T AR O R TR 72 b IS EE O
FIZ L 2FRE08 & 12% LT, H S ECOWAS RIEEHIAT 23 L T 2008 4F
10 31 HICFREE & F0EE L7221

101 Separate Opinion of Judge Fatsah Ouguergouz, para. 41.

102 IC] R KM AR AT ClE, BHFTOEBHEOZH L EDES %% L2
AlE, BEESOE LAEHAMNIENF SN GOREDNH L L fafi L T
% (Separate Opinion of Judge Fatsah Ouguergouz, para. 42.)

103 FHHFTOHFITIZ, TOXFIIWHIZ [ZITH5 | LRENHRE T
%y BHPTF AT % (hear) T 252 ERT 200 L LTHT
NRETH5DEBRTWD (of, African Court Judgment, para. 39.) o
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ECOWASH#E#HH ATz, ECOWAS (Economic Community of West
African States ; V7 7 ) I FERFLFEMA) o0—#L LT, ECOWAS
A IS RITHE STV A% 20044E 1 H 19 HIZHIR S iz ilise
T2k 2 &, ECOWASRIEHECHFNC BT 2 s H 4 9 R X BT 08
BEFRIHO—> L LT [ECOWASHVSZA. sty ded. #HI. e,
PO T THEZIT2{/BO. MUEIC L B2 AREIT] (£95%1EH) #H
ELTWD, /2, BHFA~OT 7 22 L CAMEIZET 2 AL 5O
RFZHOTVSL (1054 7

NTVERDFZIZEBE, A H VO EBRDOITEIZ L ) ECOWAS $[H]

104 ECOWAS Court of Justice, Hissein Habré v. Republic of Senegal, Application
No. ECW/CCJ/APP/07/08, Judgment No. ECW/CCJ/JUD/06/10, 18
November 2010. [hereinafter, ECOWAS Judgment]

AAETlE, Human Rights Watch Dk — A R—JIZEE#HD 7 T » AZEH P
XxE ML 7. at, <http//www.hrw.org/en/habre-case> (last accessed on
14 January 2011)

LA A VIZECOWASIIRETH 2 (727217 v FIZMEETIZ AW,

105 Economic Community of West African States (ECOWAS) : Revised
Treaty, 35 ILM 660 (1993).

106 Supplementary Protocol A/SP.1/01/05 amending the Preamble and
articles 1,2,9,22 and 30 of Protocol A/P.1/7/91 relating to the Community
Court of Justice and article 4 paragraph 1 of the English version of the said
Protocol, 19 January 2004.

107 HISFEERAE HW & §2 ECOWASH., ZOREHEIZB W T AMEIZD
VIR HEBRIZ DWW Tk, ECOWASRRV M 4% (o) AEEAEIED—>
ELT TAROCAROHERIZE T 27 7 ) AEZEOBEIHES T, ARTA
ROWER OAGE, MR OE ] #IBIF TV Z ENRZFOMRIME SNTW5D,
B ZOBEIFI993FEOR I LHERIECBWTIHFASNZLDOTH S
(Ebobrah, S.T., “Critical Issues in the Human Rights Mandate of the
ECOWAS Court of Justice,” Journal of African Law, Vol. 54, No. 1, 2010, p. 4.) o
= BECOWASHIHE (157 E) 33 RTNY P a— VEBEOLEETLH
5o

7% BECOWAS RIEHHFTIC B3 5 e HoME L, KRR [
EER] L L TCHET 25 X0—H% L CHL2OTHASZROZ L,
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REE I ARESITONT WD LWV H o BARBIIZIZIT O X 5 2 HEF)
A B RENFREST D EFRL TR D,
OMFHORMYE (HFRAMEESHE 11520, NP 2 — VEEETH2
)
QFERNN R RFEx 2T R (R AMESE8SK)
@REHIFIHDOMERL
OEOHIOVER OEHFTORIE S FE %2 20 2R (#RAEE S %5
TR UHEI05. HEEROE14L1EE U265, 2 TV ER)
®FELF oM. (HARARESHERI0FGK OB 15, HHHERKE 14
Gy WYV a— ViEEE1S)
O LoER (REEFKE R ESHIAICHT 2 ECOWASHEEB 14
a. A HIVEDR)
DRIE BN % 52T MR ONY Y 2 — VEESE TS 1IH)
®ECOWAS :FfAkik & 4 4 BV F S L O OF G
ZHUTH LT ATV, FENIZBW TN T L IRISHT 2 "ldT i
FEATON TR W L 2SN EEEL A ST F2A—NE
HIEEREE | S0 O N GEERHIFEEIC BV CTH L THONTWE I Ehb, &
A REVE D BE A G 72 S e & T DU LR A B L 221 eI I
SR IZBI LTy 20104E3 H 14 H OPEIZB W T A A I DSl
PREHT L. NTVROBRPZHEAETH D LT HREET-721
REEBIZBWT, AT NVIEINTLRICE > THLIZTHRTW S [H
WEOWIEIE, #HEESR O N GBEIRFIE BT 2 ek Lo, BB

108 ECOWAS Judgment, para. 1.
109 ECOWAS Judgment, para. 5. it &45 105cd) i) SO &,
110 ECOWAS Judgment, para. 6.
FARETIEINT VBRI X B HEE L BHFBBNFERS L EN TN D
A5 FCHIFTIZ20094E 11 A1I7THORE T I N2 BIF Twb (ECOWAS
Judgment, para. 4.) o
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FHICHEOENEZ EE SEL720000THETFRLAY, T2, /1
7L IRICxH B iREARR 2 LI BB CHE L CTB ST, S OFRIETF
EYfToTnHRnZ &, ZLTENLOENEOWIEII A AEORE L 134
DRV EERLEY,

D Eo X9 ERICH L. FHINZT OS5 208 M2 b HET %217 C
W5,
O N7 VRIS 2FRETFHIC & 2 AMEREO TR

NT VIR FIRT 5 AEREIX, RIEREH 220 2R EO T OF
FERETHD, LOLBDLEHPTIZHIVE, 25D ANEREDORE
2. EAHVOYIE ENZEPEICIES N T LRI 5 T iigds
FAET A2 EHEHEE 2565, e AT ADPED TS LI, BEEHICE
W R AIVEIR TEUEEICIED SN T L IRICH 2 AT Thh T
Wiy, Thbb, NTLVROERIZFREL ) 2B E V) REIZED
WTBY, ZOUREREL RN D DIBE v DL EOIH A & FH i
FZOHIZOVTNTLVREIOERZHT LTV M,

@ TREFFRELEBEIMHIZE T 52 ECOWASHES ] OMPUIBIE L 72
E O R

NTVUVRMNG TRFEFHRE BERBICHET 2 ECOWASHESE] 0%
1% (h) #EHAL. A TNV OENELIEDS ECOWAS HERMEEIZ LT
BY., TLHEEONHEOFENZRELTWL I LZEET LY, it

111 ECOWAS Judgment, paras. 17-18.

112 ECOWAS Judgment, paras. 23-24.

113 ECOWAS Judgment, para. 28.

114 ECOWAS Judgment, paras. 29-30.

115 Protocol on Democracy and Good Governance, A/SP1/12/01, 21
December 2001.
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T, ECOWASHIEHHATICH T 2@ EHHo&IC L . IMEEH
ECOWASHFMAREH RO FEREN AT 2R EZEITL T WnI &
R BHFTDEHE T AR EF L TWE I b, ALAED LD 2HKi%
PRT L ENTEDLEBRNTVL Y,

FHFE LD L2 s, fiENC X A HER EOZHORITZE-> T
LI EIZOWTIE, HAATH AN T L RIZFEFREEEI0FOHEIC X
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Article 1
The following shall be declared as constitutional principles shared by all
Member States: (..)
(h) The rights set out in the African Charter on Human and
Peoples’ Rights and other international instruments shall be
guaranteed in each of the ECOWAS Member States; each
individual or organization shall be free to have recourse to the
common or civil law courts, a court of special jurisdiction, or any
other national institution established within the framework of an
international instrument on Human Rights, to ensure the
protection of his/her rights. In the absence of a court of special
jurisdiction, the present Supplementary Protocol shall be regarded
as giving the necessary powers to common or civil law judicial
bodies.
117 ECOWAS Judgment, para. 32.
118 ECOWAS Judgment, para. 33.
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119 ECOWAS Judgment, paras. 34-35.
120 ECOWAS Judgment, para. 37.
121 ECOWAS Judgment, paras. 37-38.
122 ECOWAS Judgment, para. 40.
123 ECOWAS Judgment, paras. 41-42.
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124 ECOWAS Judgment, paras. 43-47.
125 ECOWAS Judgment, para. 47.
126 ECOWAS Judgment, paras. 51-52.
127 ECOWAS Judgment, para. 57.
128 ECOWAS Judgment, paras. 54-57.



B 435553 - 477 (20114F) 43

LALAD 5. AUDTRSOEIT L SREIRIIC BT 2 EB T EOMICIX
BEHNETH B BTN T 2 % 22T, BHPER LzoAs
BRI E 15562 TH 2 ™ RIETIE. 2R VOENEIZY = /%
A FRABIZH T ERIZOVTNT LVROITEZFHRMREZH S v, L
ML AUDIRAIEY = /A4 FRBUETADALE X L DTH
BT EHS. BHIFEEEMERIE 15 &2EICHED X EERNR TRE
FLWELTWB Y,

Dbz s, FHFHIE R TN OENELRIFIC X 207 LIKO A
BREOWREF—BHL RN LIH L. 2 VB HHOMHER D
PR E OO D 2 R 53, FET AR K o 5 %
BETLLICHLTVD, T, AURSFICE ) XTIV S S h
TWAHE, NTLEREZFBTL202H505HNTITILDTHS
A, ERRED 2 VIIIHETITOR TV DL L) %7 - &y 7 2 EERTE
Hafd 5, BHOFHE W) BELERNTITONLRETH L LT
Va1

129 ECOWAS Judgment, para. 58.
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131 ECOWAS Judgment, para. 58.

132 ECOWAS Judgment, para. 61.
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133 Dissenting Opinion of Judge Cancado Trindade.
134 Dissenting Opinion of Judge Cancado Trindade, paras. 13, 21.
135 Dissenting Opinion of Judge Cancado Trindade, paras. 82, 101.
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136 African Union Press Release, No. 164/2010, 24 November 2010.
137 Decision on the Hissene Habre Case, African Union Press Release No. 12,
31 January 2011.
cf., “African Union Calls for ‘Expeditious’ Start to Habré Trial,” at <
http://www.hrw.org/en/news/2011/01/31/african-union-calls-expeditious-
start-habr-trial> (last accessed on 21 February 2011)
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Article 3 JURISDICTION

1. The jurisdiction of the Court shall extend to all cases and disputes
submitted to it concerning the interpretation and application of the Charter,
this Protocol and any other relevant Human Rights instrument ratified by
the States concerned.

2. In the event of a dispute as to whether the Court has jurisdiction, the

Court shall decide.

Article 5 ACCESS TO THE COURT
1. The following are entitled to submit cases to the Court:
a) The Commission
b) The State Party which had lodged a complaint to the Commission
c) The State Party against which the complaint has been lodged at the
Commission
d) The State Party whose citizen is a victim of human rights violation
e) African Intergovernmental Organizations
2. When a State Party has an interest in a case, it may submit a request to
the Court to be permitted to join.
3. The Court may entitle relevant Non Governmental organizations (NGOs)
with observer status before the Commission, and individuals to institute

cases directly before it, in accordance with article 34 (6) of this Protocol.

Article 7 SOURCES OF LAW
The Court shall apply the provisions of the Charter and any other relevant

human rights instruments ratified by the States concerned.
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Article 34 RATIFICATION

6. At the time of the ratification of this Protocol or any time thereafter, the
State shall make a declaration accepting the competence of the Court to
receive cases under article 5 (3) of this Protocol. The Court shall not receive
any petition under article 5 (3) involving a State Party which has not made
such a declaration.

7. Declarations made under sub-article (6) above shall be deposited with the

Secretary General, who shall transmit copies thereof to the State parties.

¥ 7 7)) A NHEECH TR e HLHI
Rule 33 Access to the Court
1. Pursuant to the provisions of articles 5 and 34 (6) of the Protocol, the
following are entitled to submit cases to the Court:
a. The Commission;
b. The State Party which has lodged an application to the Commission;
c. The State Party against which an application has been lodged at the
Commission;
d. The State Party whose citizen is a victim of a human rights violation;
e. An African Intergovernmental Organization;
f. An individual or a Non-Governmental Organization which has observer
status before the Commission provided the requirements of article 34 (6)

of the Protocol are met.

Rule 36 Registration and Transmission of Pleadings
1. All pleadings received by the Registrar shall be registered and a copy
thereof transmitted to the other party.

2. The Registrar shall acknowledge receipt of all such pleadings.
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Rule 38 Dismissal of Application without Merit

Whenever the Court finds that there is no merit in an application, it shall
dismiss such application giving reasons for its decision, and may not have to
summon the parties to the hearing, provided its decision and the reasons

thereof are communicated to all the parties.

Rule 39 Preliminary Examination of the Competence of the Court and of

Admissibility of Applications

1. The Court shall conduct preliminary examination of its jurisdiction and the
admissibility of the application in accordance with articles 50 and 56 of the

Charter, and Rule 40 of these Rules. (#4H%)

Rule 52 Preliminary Objections

1. Any party served with the application may raise preliminary objections to
any part or parts thereof.

2. Preliminary objections shall be raised at the latest before the date fixed by
the Court for the filing of the first set of pleadings to be submitted by the
party who intends to raise the objections.

3. The submission of preliminary objections shall not cause the proceedings
on the substantive case to be suspended unless the Court so decides. In any
case, the Court shall rule on the objections or incorporate its ruling in its
decision on the substantive case.

4. Every preliminary objection shall set out the facts and the law on which
the objection is based as well as the submissions and a list of the documents
in support, if any; it shall also specify any evidence which the party intends
to produce. Certified copies of all supporting documents shall be attached.

5. Where a party raises a preliminary objection, the Court shall invite the
other party to submit, its written observations in reply before ruling on the

preliminary objection, the Court may decide to invite the parties to submit



MR 435553 - 477 (20114F) 51

further observations in writing.

6. Before deciding on the preliminary objection, the Court may, on the
request of a party, or of its own accord, decide to hold a hearing if it deems
it necessary.

7. The Court shall give reasons for its ruling on the preliminary objection.

¥ 7 7)1 EE MR TR LR

Article 8 Signature, Ratification and Accession

3. Any Member State may, at the time of signature or when depositing its
instrument of ratification or accession, or at any time thereafter, make a
declaration accepting the competence of the Court to receive cases under

Article 30 (f) involving a State which has not made such a declaration.

¥ 7 7 B RENERCH TR
Article 2 Functions of the Court
1. The African Court of Justice and Human Rights shall be the main judicial

organ of the African Union.

Article 28 Jurisdiction of the Court
The Court shall have jurisdiction over all cases and all legal disputes
submitted to it in accordance with the present Statute which relate to:

a) the interpretation and application of the Constitutive Act;

b) the interpretation, application or validity of other Union Treaties and all
subsidiary legal instruments adopted within the framework of the Union
or the Organization of African Unity;

¢) the interpretation and the application of the African Charter, the
Charter on the Rights and Welfare of the Child, the Protocol to the
African Charter on Human and Peoples” Rights on the Rights of Women

in Africa, or any other legal instrument relating to human rights, ratified
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by the States Parties concerned;
d) any question of international law;
e) all acts, decisions, regulations and directives of the organs of the Union;
f) all matters specifically provided for in any other agreements that States
Parties may conclude among themselves, or with the Union and which
confer jurisdiction on the Court;
@) the existence of any fact which, if established, would constitute a breach
of an obligation owed to a State Party or to the Union;
h) the nature or extent of the reparation to be made for the breach of an

international obligation.

Article 30 Other Entities Eligible to Submit Cases to the Court
The following entities shall also be entitled to submit cases to the Court on
any violation of a right guaranteed by the African Charter, by the Charter on
the Rights and Welfare of the Child, the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa, or any other
legal instrument relevant to human rights ratified by the States Parties
concerned:
a) State Parties to the present Protocol;
b) the African Commission on Human and Peoples’ Rights;
c) the African Committee of Experts on the Rights and Welfare of the
Child;
d) African Intergovernmental Organizations accredited to the Union or its
organs;
e) African National Human Rights Institutions;
f) Individuals or relevant Non-Governmental Organizations accredited to
the African Union or to its organs, subject to the provisions of Article 8 of

the Protocol.
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Article 9 Jurisdiction of the Court
1. The Court has competence to adjudicate on any dispute relating to the following:
a) the interpretation and application of the Treaty, Conventions and
Protocols of the Community:
b) the interpretation and application of the regulations, directives, decisions
and other subsidiary legal instruments adopted by ECOWAS;
c) The legality of regulations, directives, decisions, and other subsidiary
legal instruments adopted by ECOWAS.
d) The failure by Member States to honor their obligations under the
Treaty, Conventions, and Protocols, regulations, directives or decisions of

ECOWAS. (#1%)

Article 10 Access to the court

Access to the Court is open to the following :

a) Member States, and unless otherwise provided in a Protocol, the Executive
Secretary, where action is brought for failure by a Member State to fulfill
an obligation;

b) Member States, the Council of Ministers and the Executive Secretary in
proceeding for the determination of the legality of an action in relation to
any Community text;

¢) Individuals and corporate bodies in proceedings for the determination of
an act or inaction of a Community official which violates the rights of the
individuals or corporate bodies.

d) Individuals on application for relief for violation of their human rights; the
submission of application for which shall:

1) not be anonymous; nor
ii) be made whilst the same matter has been instituted before

another International Court for adjudication; (F4H&)



